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Lodd Chief Juſtic 


OF THE 


# Court of Kings Bench 


CONCERNING 


The GREAT CASE 


MONOPOLIES, 


BETWEEN 
The Easr-Invia Company, Plaintiff, 
Y AND 


Thomas SanDYs, Defendant. 


W herein their Patent for Trading to the Eaſt-Ir- 
dies, Excluſive of all others, is adjudged good. 


Entred Trin. 25 Car. 2. B. R. Rot. 126. and Adjudged Termino 
S. Hilar. annis 36 & 37 Car. 2. & Primo Jac. 2, 


LONDON, 
Printed, and are Sold by Randal T aylor, near 
Stationers-Hall, M DC LXXXLIX. 


The Publiſher to the Reader. 


0 commend this Argument I'll not undertake, becauſe 
of the Author ; but yet I may tell you what is told me; 
T hat it is worthy any Gentleman's peruſal, for the Sub- 
jebt 13 of concern to the Publick m general, and to eve- 
ry individual Man in the Kingdom either immediately or by Conſe- 
ence, ſince Trade is the Life of a Nation, and all Men are Traders 
either by themſelves or others ; the Conſequences of it are Strength, 
Wealth, and Employment to all ſorts of People whatſoever : And that, 
and nothing but that, can ſecure the Peace of the Country, it employ- 
ing both Rich and Poor, and keeping all from Idleneſs, and ſo prevents 
Wl Men from diſturbing the Government by Treaſons, or the Subjeft 
by Felonies, both which are moſt frequent when Trade is dull, and 
Men are Idle ; when the Exchange ts thin, and Shops are empty. 
'  *Twould be an endleſs Task to recount the Deſolations and Ruins 
that have happened to States and Kingdoms by Sloth, Luxury, Idleneſs, 
and the negleft of Commerce, and the prodigious Benefits that have ac- 
crued to ſeveral Countries by the contrary, and to our own in particu- 
lar ; and the vigilant Care and Zeal, which wiſe Kings, Princes, and 
other Sovereign Potentates, have always had and uſed for the Counte- 
nance and Promotion of Traffck, within their reſþeftive Territories. 
That Foreign Trade is of abſolute neceſſity, and infinite advantage 
to England, # as apparent as that we are an Iſland peculiarly ada- 
pted, and prepared for it by Nature her ſelf ; inſomuch that Shipping, 
which at firſt was an Invention of the Deity, for the Uſe of Noah 
and his Famuly, ſeems a Blegmg defign'd, moſt particularly for us, to 
render us ſociable with the Inhabitants of Foreign Countries, that we 
might borrow of their Neceſſities, and vent our. own Ouper fluities 
to them inſtead on't ; and ſo maintain a Correſpondence with all the 
habitable World. | 
That Foreign Commerce cannot be advantagiouſly maintained with- 
out Societies mſtituted for that purpoſe, is ſufficiently manifeſted to 
all conſiderate Men, from the Policies of other Laws abroad, which 
eſtabliſh them, and from the Proviſions of our own, which allow and 
protect them, and from the neceſſity of the thing it ſelf, as appears by 
the vaſt Charge, (in Intelligence, Faftors,C aſtles, Forts, Men _—_— 
an 


To the Reader. 


and the wiſe Condu#t requiſite for the ſupport of ſuch a Commerce, 
which. without the united Aid of a conſiderable number of underſtand- 


ing Merchants, upon a conſiderable Stock muſt neceſſarily be obnoxi- | 


ous to the growing Incroachments. of neighbourmg Countries, (which 
uſe the Policy of ſetled Companies ) and to the other miſchievous Ca- 
- ou that may daily happen through the Ind;ſcretion and Raſhneſs, 
and other weakneſs inStock or Condutt of particular indrvidual Perſons, 
exerciſmg ſuch 'Traffick. ._ 
As for the Eaſt-India Company, they ſupport the Crown by the in- 
credible Cuſtoms, which are yearly paid by i ; they bear a conſiderable 
Proportion of publick and neceſſary Subſidies ; they enrich the Nation 
by their Importations ; they Convert Infidels, or at leaſt civilize them, 
and make them more humane by their Correſpondencies ; they employ 
vaſt numbers of Poor People ; they negotiate vaſt Sums of private 
Perſons Monies, which would otherwiſe lie dead or uſeleſs : They eda- 
cate and breed vaſt numbers of Sea men for the Services of War ; 


. they build and employ Veſſels of great Burden, uſeful to the Gown 


and Publick upon emergent Occaſions : Their Naval Force is part of 


the Defence of the Kingdom ; their Trading Fleet, is both the 


Glory and Riches of the Nation ; they have umproved and do main- | 


tain the Spirit of Commerce to that degree, as preſerves the Balance 
of Trade between us and our Neighbours m its juſt Proportions ; 
which Company, were it diſſolved, their Trade and Strength would 
mcreaſe, and ours decay, and we ſhould be reduced to our Primitive 


State of Self-ſubſiſtance, and our Merchants, (now the Pride of 


England, and the Envy of the World ) muſt become Domeſtick Ped- 
lers, for an home ignoble Trafick from Cities to Towns, and from 
Towns to Villes, & tic recrorlum : For theſe Reaſons is the enſu- 
mg Argument publiſhed. 
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ARGUMENT 


OFF INE —_- 
Lord Chief Juſtice 7effreys , 


Concerning the Great CASE of 
MONOPOLIES. 


P L E A. 


Efendant demands Ojer of the Letters Patents which are 
ſet forth z» hec verba. In which ( as it hath been ob- 
ſerved ) the penalty of Forfeiture of Ship and Goods, 
one moiety to the King, and the other to the Com- 
pany, and Impriſonment is omitted, 

IT. There is alſo a Clauſe, that the Company may Licenſe Strangers 
or others, and that the King will not without the conſent of the Com- 
pany give Licences, O©c. ; 

I. That none ſhall have a Vote in the General Aſſembly but he 
that hath 500 /. Stock. 

IV. And there is another Clauſe which hath not been mentioned by 
the Councel on cither ſide, thar it it ſhould hereafter appear to his Ma- 
jeſty or his Succeſlors, that that Grant or the continuance thereof ſhall 
not be profitable to his Majeſty, his Heirs and Succefſours, or to 
this Realm, that after three years warning under the Privy Seal or Sign 
Manuel, the fame ſhould be utterly void. 

For Plca, the Defendant ſays by an Act of Parliament made 15 F. 3. 
It is ena&ted, that rhe Sca ſhall be open tor all Merchants to paſs with 
their Merchandizes where they pleafe,and that the Defendant by vertue 
of that A&,and according to rhe Common Law of Exgland did Traffick 
within thoſe places mentioned in the Declaration withour any Licence, 
and againſt the will of the Company as the Plaintifts have declared pro- 


#t &7 bene licnit. 


Plaintiff Demurrs. ' 


In the debate of this Caſe at the Bar there were ſeveral matters dit- 
courſed of, but ar length by the conſent of both ſides, as I appre- 
lend, the Caſe was reſolved into theſe two Points. 

I. Whether theſe Letters Parents giving or granting Licence or Liberty 
co the Plainriffs ro cxcrciſe the ſole Trade to the Indies within the limits 
of their Grant, wich prohibirion to all others, be good in Law. 

Il. Admitting the Grant good, whether this Action be maintainable 


for the Plaintifts, 
A Now 


\ 


(2) 

Now to lct me into the Debate of theſe two Points: I think not 
amiſs to remember ſome things that have been mentioned by the 
Counſel that I think are no ways in Queſtion. | 

I. Art this time I conceive therefore, that whether the King may pro- 
hibir his Subje&ts from going beyond the Scas by Writ, or otherwiſe, 
by his abſolute Prerogative withour giving any reaſon, is not the Que- 
ſtion, nor ſure was it ever thought a Queſtion till it was lately ſtirred ar 
the Bar. For the Writ in Firz. N.B. 85. and the Regiſter import no 
ſuch thing, and our Books ſay, the Surmiſes mentioned in thoſe ' Writs 
are not trayerſable : ſo is Dyer 165. & 2.96. for ſurely the King may re- 
ſtrain his Subje&s from going beyond Seca, and is not bound to give 
any reaſon for his ſo doing ; but that is not now in Quellion. 

IT. In the next place, 1 do not conceive there is any difference (' tho 
much diſcourſe hath been about adians and nfidels) whether the Ea/t- 
Indies were at the time of the Grant of this Patent inhabited by ,Chri- 
ſtians or Infidels; tho by the way in the debating of this Cafe, I ſhall 
ſhew, perhaps that matter may in ſome mcaſurc aftc& the Detendant, 
but will not at all afte& the Grant to the Plaintifts. So that I conceive 
that whether this Country or Place, or any other be inhabited by Chri- 
{tians or Infidels that is not otherwiſe provided for by Act of Parliament, 
will make but the ſame Queſtion. 

II. Whether every Clauſe and Article in theſe Letters Patents, vz. 
Touching forfeiture of Ship and Goods, Impriſonments, or divers other 
clauſes contained in the Charter be legal or not, is not now in queſtion. 
For ſurely it would be hard to maintain them all, and therctore the 
Plaintiffs Councecl have avoided thoſe Queſtions by bringing this Ation; 
and tho the Defendants Councel have mentioned them, yet ſurely it 
was onely intended to ſully the Cauſe, and not that they thought 
them to afic& the Queſtion, 

IV. Nor is it the Queſtion, Whether by this Grant to the Plaintifls 
the King has fettered or confined his Prerogative by putting in a Cove- 
nant to exclude himſelf from granting Licences to others of his Sub- 
jects to trade within the limits of the Plaintifls Chartcr 3 tho Mr. W31- 
liam's (alwaysa friend tothe Kings Prerogative) in tenderneſs and carc 
thereof ſeemed to be ſurpriſed by the inconſiderate extravagancy of the 
Grant, and would have us belicyc that he was afflicted with the diſmal 
Conſequences that muſt neceſſarily enſue by the King's parting with fo 
great a Preropative, and that cither by the advice, conſent, or the inad- 
vertency of his Attorney General and the reſt of his Councel, by 
having a greater regard to the Faſt India Company for the ſake of their 
Money than they had to the King in diſcharge of thcir duty. To acquit 
them and us therefore of that Dilemma, I am of opinion, though ic 
makes nothing to the queſtion thar is now before us: The Kins may 
grant Licences to any of his SubjeCts to trade to the /:dies notwith- 
{ſtanding the Charter or any Article, Clauſe or Condition therein con- 
tained to the contrary, and notwithſtanding any Caution or adver- 

riſement that in his argument he oavc to the King, or his rcfle&tion that 
he made upon his Councel cither tor their ignorance or haſty inadvcr- 
tency in the paſſing of that Grant ; and I am the rather induced to be ot 
that perſuaſion, for that the moſt learned of our Protcilion whoſe Opi- 
nions haye been quoted by him and others that have aryucd on the De- 

iendants 
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fendants ſide were then of the Kings C-uncel, and were privy to, and 
adviſed both theſe Letters Patents and all othcrs of the lj;ke narure thar 
have been granted for theſe hundred years laſt paſt. I therefore think 
fic toſay, that I believe Mr. Atrorncy General, and the reſt of the King's 
Councel have diſcharged their Duty as well rothe King, by maintaining 
of this Grant, as Mr. Williams has in this inſtance manifeſted his 
Loyalty by endeavouring to deſtroy it. In ſhort therefore, as I faid 
before, every Clauſe in this Charter is not to be maintained, and there- 
fore is nor to affe&t the Queſtion now to be determined. 

V. Whereas it has been objeQed, that tho upon the Plcadings it is 
goreed, that the Defendant never was a Member of the Eaſt-India 
Company, nor had any Licence from them to trade to the /ndzes, yet 
he might have a Licence from the King, which, as I conceive, the King 
is not debarred to prant by any Clauſe in the Letters Patents ; yer I 
am of opinion, that it the Defendant had any ſuch Licenſe, it ought to 
have been ſhewn on his parr, which not being done, it ought to be taken 
by us, as[ believe the truth of the Fact is, the Detendant never had any 
ſuch Licence. 

VI. It was obſerved, that the Plaintiffs in their Declaration had al- 
ledged, that this Trade could not be managed bur per hnjuſmod; Corpus 
Corporatum; and by this means they had excluded the King from Con- 
ſtiruting any more Companies to trade within their Limits, tho per« 
haps the advantage of this Kingdom might hereafter require it: Nay, 
tho the Indiars might deſire a further Treaty of Commerce, or that 
the Trade of theſe places might require more Companies to be erect- 
ed; yer ſay they, this Grant hath made the Plaintiffs a mere Republick, 
and thereby has altered the Conſtitution of Erg/and in the management 
of Trade by Common-wealrhs, by placing it in Companies, who ( were 
they Independant upon the Crown) arc truly ſo called. Yet in as much 
as I did before obſerve, that the King is not by this Grant cither exclu- 
ded from making any new Treatics with the /zd/axs, or from making 
any Corporations or granting any other Licences to any of the reſt of 
his Subjects, notwithſtanding any of the Clauſcs in the Charter : So I 
am of opinion, that that Objection alſo does not affe&t rhe Queſtion 
now to be determined, and tor that reafon amongſt others, I chought 
it not improper to mention that Clauſc in the Charter that was omitted 
ac the Bar, which the King has annexed asa Condition to his Grant, that 
it it ſhould hereafter appear to his Majeſty or his Succeſffors, that that 
Grant or the continuance thercof in the whole or in any part, ſhould 
not be profitable to his Majeſty, his Heirs and his Succeſlors, or to this 
Realm, that after three ycars warning by War, under the Kings Seal or 
Sign Manual, ſhould be made utterly void. So thar it appearing thar 
the King hath neither diveſted himſelf of rhe power, nor at the time of 
the Grant did deſign to be prevented to ſhew his inclination for the 
promoting of the advantage, of his Kingdom, has given himlelt ſcope 
enough to obyiate all thoſe Emergencies. Yct by the way I cannot bur 
obicrve, that Mr. Wiiams to ſhew his diflike ro a Commonwealth, 
declared it to be abſolutely oppoſite to the intereſt of a Single Perſon, 
bur the Single Perſon he concerned himſelf for was not the King and 

his Prerogarive, but his Client the Defendant, and his Trade, who tho 
[ cannot in propricty of Speech call a Commonwealth ; yet 1 _ 
A 2 ut 


but think this oppoſition of his ſeems to proceed from a Republican 
Principle; for he by his Interloping has bcen the firſt Subject that with- 
in this Kingdom for near an hundred years laſt paſt, hath in Weſtmix- 
fler-Hall publickly oppoſed himſelf againſt the King's undoubted Pre. | 
rooative in the Grant now before us; and 1 hope by this Example the 

reli of his Majeſties Subje&ts will be deterred from the like diſobe. 
dience. 

There were ſome other ſuperfluous ObjeCtions made againſt the 
Clduſes in the Charter, and againſt the Formality of the Pleadings, 
which I think not neceſſary to remember, and therctore having thus 
premiſed, I ſhall now deſcend to thoſe Points I think only material in 
this Cauſe. | 

I. The firſt and great Point in this Cauſe, is, Whether this Grant of 
the ſole Trade to the I»dies, to the Eaſt-India Company excluſive of all 
others, be a good Grant in Law or not, and I am of opinion it is, and 
by the way I cannot but make the ſame remark in this Caſe as my Lord 
Chief Baron Flemming made in the great Caſe of Bates in the Ex: 
chequer, Lane, fol. 27. that it is a great Gracc and Eminent ACt of 
condeſcenſion in the King to this Detendant, that he docs permit this 
great Point of his Prerogative to be diſputed in Weſtminſter-Hall ; bur 
by this he does ſufficiently ſignific to all his Subjects, that he will perſiſt 
in nothing,though it ſeem never ſo much for his advantage, bur accord- 
ing to the Laws of the Land. I ſhall therefore endeavour to makeir ap- 
pear that he is inveſted with this Prerogative by the Law of this Na- 
tion; But by the Law I donot only mean the cuſtomary Common Law 
or Statutes of this Realm which are Native and peculiar to this Nation, 
which as Mr. Attorney well obſerved are not adapted to this purpoſe. 
But ſuch other Laws alſo as be common to other Nations as well as 
ours, and have been received and uſcd time out of mind by the King 
and people of England in divers Cafes, and by ſuch antient Ulage are 
become the Laws of Ergland in thoſe Caſes; namely, the General 
Law of Nations,the Law-Merchant,the Imperial or Civil Law, every of 
which Laws ſo far forth as the ſame have been received and uſed in Eng- 
land time outof mind, may be properly ſaid to be the Laws of Fyg/and. 

And for the better communicating my Thoughts upon this Subject, 
I will proceed by theſe Steps : 

x. I will very briefly conſider of the Inland Trade within this King- 
dom, and the Forein Trade with other Nations, and therein obſerye 
that the King's Prerogative is concerned in both, and that there is a great 
diftcrence berween both allowed by the Municipal Laws of this King- 

dom. | 
' 2. I ſhall ſhew that the Liberty of Forein Trade may be reſtrained. 

3- Thar Forein Trade and Commerce being introduced by the Law 
of Nations, ought to be governed and judged according to thoſe Laws. 

4. That by the Laws of Nations the Regulation and reſtraint of 
Tradeand Commerce is reckoned Inter Juris Regalia, i. e. the Prero- 
gative of the Supream Magiſtrate. 

5. That though by the Laws of this Land, and by the Laws of all 
other Nations, Monopolies are prohibited, yet Societies to trade, ſuch 
as the Plaintiffs, to certain places excluſive of others, arc no Monopo- 
lies by the Laws of this Land, but are allowed to be ercted borh: 

here 


(5) 


here and in' other Countreys, and are ſtrengthened by the uſage and 
practice of both, in all rimes. 
- 6. I ſhall ſhew the Authorities that are extant in our Books, toge- 


ther with ſuch Preſidents, Reaſons both publick and politick ; for as ,*- _ + 
my Lord Fleming ſays, that ſuch Reafons are good direQions tor our 


judgments in ſuch Caſes as theſe ; being demonſtrations of the courſe 
of Antiquity 3: and thercin alſo obſerve the neceſſity and advantage of 
ſuch Societies, and by the way endeayour to anſwer the ſeveral Acts 
of Parliaments, Preſidents and Authorities, with all other the objeCtions 
chat have been made againſt my Concluſion. 

e, Firſt then, to conſider the difference between the Inland and the 
Forein Trade allowed of in our Books, and that the King's Prerogative 
doth affe&t both. As ro Manufactures under which all forts of Artificers 
are concerned, I think they remain wich the moſt Liberty by the Com- 
mon Law; and as Mr. Attourney obſerved, the Publick-weal is- little 
concerned therein, only to preſerve every one in the quiet enjoyment 
of the fruits of his own labour and induſtry, yet even in that the 
King's Prerogative hath not been totally excluded ; for as it is taken 
notice of in our Books, that all things that are this day enjoyed by 
Cuſtome or Preſcription, had their Commencement by Royal Granr, 
and by that means no Artificer within the City of London can at this 
day uſe two Trades, 2. ©, a-Carpenter cannot uſe the Trade of a Joyner, 
or a Bricklayer of a Plaiſterer. 

2. As to the Trade of Merchandize or Inland Commerce generally 
ſpeaking, it had the next Freedom by the Common Law, but was ſubject 
nevertheleſs co be limited or reſtrained by the King's Prerogative in feve- 
ral particulars. As for inſtance, to prevent all forcſtalling and ingroſſing. 

So Mr. Attorney did well obſerve, that numbers of people could 
not mect to traffick or Merchandize without being in dangerof being 
pn as unlawtul Aſſemblies, the Crown theretore granted the li- 

ertics of Fairs and Markets for the ſake of Commerce and Trade ; all 
which-did originally Procced from the Crown, and therefore by abu- 
ſing thoſe liberties may {till be forfeited to the Crown; and paſling by 
all other inſtances, I ſhall only inſtance one taken notice of in our Books, 
which well conſidered may go a preat way in the Caſe at the Bar. Re- 
viſter, fol. 107. | | 

The King grants to the Abbot of Weſtminſter and his Succeſlours, 
that they ſhould hold a Fair at Weſtminſter thirty odd days together, 

with a prohibition that no Man ſhould buy or fell within ſeven Miles 
of that Fair during thar time, and the King does there command the 
Sherifis of London by his Writ to ſeize the body of an Inhabirant of 
Salisbury for ſelling Cloaths in London within rhe time of the Fair : 
Now here is a Chartcr granted to a particular Perſon excluſive of 0- 
thers, for a time ſubje& ro more Objeftions than the Charter now in 
_ yet approved of by our Books. 

ence it came that Corporations were ere&ted , and Trade con- 
fined to Places and Perſons excluſive of others; for all fuch came 
originally from the Crown, and as I ſaid before in the Caſe of 
Fairs, fo I may now fay in the Caſe of Corporations, that though 
they claim Liberties and Privileges by preſcription: yet theſe origi- 
nally proceeded from the Crown, and are therefore fortcitable to rhe 
F- Crown, 


(6) 
Ctown, an Eminetit inſtance hereof is that great Caſe of the Ciry of 
London for abuſing their Liberties, which they claimed by preſcription 
confirmed by divers Charters and Adts of Parliament by Judgment of 
this Court, their Liberties and Franchiſes were ſeized into the King's 
Hands; and therefore remain as a Vill to all intents and purpoſes titl his 
Majeſty ſhall be pleaſed of his Bounty to reſtore them. 

Now thart the Inland Traffick is moſt concerned either in Corpora- 
tions, Markets or Fairs which all proceeds from the Crown,does plainly 
evince that the King's Prerogative has a more immediate influence over 
Dealings in Merchandizes than it has over other Mechanick Crafts and 
Myſteries; and that as Mr. Attorney did well obſerve to prevent 
Frauds, Deceits and other abuſes either in Weight, Meaſures, or other- 
wife, which would certainly interrupt ſuch Commerce; but our Law 
goes yet a Step further, and allows further difference between Inland 
Merchandize and Forcin, and allows a different way of determining 
Controverſies that ariſe thereupon, the Common Law and Statutes of 
this Realm allowing the Law-Merchant, which is part of the Law of 
Nations,ſhould decide ſuch Controverſies to. Decimo tertio H. 4. fol.1g. 
a Complaint made to the King and Council of ſome goods taken away 
from a Merchant; it was moved in that Caſe, that the matter might 
be determined at the Common Law, bur the Lord Chancellour aid, 
that the Suit being brought by a Merchant who is not bound to ſue ac- 
cording to the Common Law to have his Cauſe tried by twelve Men, 
and to obſerve the other Solemnities of our Law, bur ſhall ſue in Chax- 
cery according to the Layy of Nature, which is the Univerſal Law of the 
World. And it is in that Caſe agreed by all the Judges, thar if Forein 
Merchandize were ſtoln or waived, they could not be ſeized as other 
England Merchandizes _ be by the Rules of the Common Law, as 
Waifs and Strays, which ſhews plainly there is a difference in the conſi- 
deration of our Law between forein Merchandizes that croſs the Seas, 
and other Inland Goods and Commodities. If two Merchants be Part- 
ners in Merchandizes , one ſhall have an ACtion of Accompr againſt 
the other ſecundum Legem Mercatoriam, fays the Regiſter, fol. x 35. and 
F.N. B. 117. D. and yet by the Rule of the Common Law, if two 
Men be jointly poſleſſed of other Goods which are no Merchandize, the 
one cannot bring an Action of Accompr apainſt the other, if one of the 
Merchants dies, the Exccutor may bring his Accompt againſt the Sur- 
viver for his moiety. Reg. 135. F,N.B. 117. but it it were a Copart- 
nerſhip for other Goods, it would ſurvive per Jus accreſcendi according 
to the Rules of the Common-Law. 

In an ACftion of Debt upon a Simple Contra&t, the Defendant may 
wage his Law, but it is otherwiſe in a Contra&t about Merchandize in 
Lanes's Reports, Bates's Caſe agreed, Reg. 260. 4. At Common Law, 
theGoods of Eccleſiaſtical Perſons were excuſed from Toll; but ſays the 
Writ dum tamen Merchandizas aliquas non exercitat de tiſdem, it ſhews 
that then they fall under another conſiderationz if one Man wrongs a- 
nother Man of his goods, here an Aftion of Treſpaſs will lie; bur if a 
Merchants goods be taken upon or beyond the Scas, there muſt be a 
Writ of Reprizal to obtain SatisfaCtion, the Parliament Roll, 3Ed.1. M, 
I9. in Archivis Turris Londini, where the Bayliffs of Sour bamprow are 
commanded by Writ, quod omnes Mercatores Leodienſes ad partes Anglie 
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accidentes per bona & Catalla ſua diſtringantur ſecundum TLegem Mer. 
catoriam & Conſuetudinem regui ad ſatisfaciendum Mercatoribus Flores- 
tinis, &c. Where by the way obſerve, that Lex Mercatoria, which dif: 
fers from the ordinary Common Law, is faid to be Conſuetudo regni 
Anglie, by which we may obſerve, that Forein Merchandizes and 
Traders differ from others in the Eye of Law, even by the allowance 
of the Common Law it ſelf. | 

Several Ads of Parliament have been alſo made for the more ſpeedy 
Recovery of Debts contratted for Merchandizes, as the Statute of 
Afﬀtion Burnel, the Statute de Mercatoribus, and the Statute Yice/tmo 
Septimo, Ed. 3. Cap. 2. Amongſt other things it is enafted, Thar for 
Merchandizes taken away, the Party ſhall be arreſted, and ſpeedy and 

ready Proceſs ſhall be againſt him from day to day, and from hour to 
hour according to the Law-Merchant, and not at the Common Law. 
So the Statute for ercefting the Court of Enſurance defigned for the 
ſpeedy caſe of Merchants, has left the determination according to the 
Law of Merchants, and therefore hath ordered the Judg of the Admi- 
ralty's Court always to preſide in thoſe Commiſſions : by all which I 
think I may fairly conclude there is a great difference allowed of be- 
tween the Inland and Forein Commerce; and thar, 

II, I ſhall endeayour to prove that the Liberty of Forein Trade may 
be reſtrained. 

And here I muſt premiſe, that as at firſt all Things were promiſcu- 
ouſly common and undivided to all, fo the free Exerciſe of this Univer- 
fal Right was then inſtead of Property ; but as ſoon as the number of 
men increaſed, and they found by experience the inconveniency of 
holding all rhings in common, things were reduced into Property by 
agreement and Compact, either Expreſs as by Partition, or implied 
by Primier Occupancy. | 

After this Government was cſtabliſhed, and Laws were made even 
for the ordering thoſe things to which no man had any Right. As for 
Example, Deſerts, Places uninhabited, Iſlands in the Seas, Wild Beaſts, 
Fiſhes and Birds, the former were uſually gained and diſpoſed of by 
him that had the Sovercignty over the People; the latter by him that 

had the Dominion over the Lands and Waters, who might forbid all 
others from Hunting, Fiſhing, &c. 

And in Vertue of this Univerſal Law, his Majeſty and his Predeccſſors 
have always diſpoſcd of the ſeveral Plantations abroad that have been 
diſcovered or gained by any of their SubjeCts, and may do for the future - 
in caſe any other be diſcovered and acquired. For tho the Laws of Na- 
tions can command norhing which the Law of Nature forbids : yet 

they may bound and circumſcribe that which the Law of Nature leaves 
free, and forbid that which naturally may be lawful. Now to 
apply this to our preſent purpoſe of Trade and Commerce, Mr. Wil- 
ltiams quoted that common ſaying, Commercia debent eſſe libera, from 
whence he intfers, that by the Law of Nature and Nations, the Sea and | 
Trade, and Traffick ought to be free as the Air, and tor that he has cited 
Grotins de Fure Belli ac Pacis, Cap. 3. Wellwoods Abridgment of Sea-Laws, 
in his Epiſtle to the Lord Admiral ; Grotizs de Mari libero, where he 
lays, Mare & Littora Maris Fure Gentium ſunt communia. Britton, Cap. 
33. De perchaſe le mere & le air ſunt thores Common. Six John — 
roug, 
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rough his Sovereignty of the Seas. Baldas de rerum Dominizs. Burt I 
think none of thoſe Books can warrant his concluſion, for ſurely thar 
Expreſſion Commercia ſunt libera, cannot poſlibly be underſtood in ſuch 
a literal ſenſe, that every man in every Nation ſhould be ar liberty ro 
trade either in what Commodities, or to what place or at what time 
ſoever he ſhall think fic 3 for I took it to be granted by all that argued 
for the Defendants, that Trade and Commerce muſt be ſubyect ro ſome 
Laws; and Grotiws in his Book de Mari libero, propoſes this main de- 
ſign to prove, that any one Nation had not power to hinder another 
Nation from free Commerce, and that the Spanzards therefore had no 
right to prohibit the Dutch from trading into ſuch part of /ndies where- 
of the Spaniards were not poſſeſſed, upon pretence that they had the 
Dominion of thoſe Seas, /rter Nos &- Hiſpanos, ſays he, hec Contro- 
werfia eſt, fitne immenſum & wvaſtum Mare regnt unius nec mariti- 
mi acceſſio® Populone anquam ju# fit volentes populos prohibere ne ven- 
dant, ne permutent, ne denique commeent inter ſeſe; and for the benefit 
of his Countrymen he doth therefore aſſert, /icere cuivis genti qnam- 
vis alteram adire cumque ea negotiare, which, taking that ro be true 
which by the Law of Nations is certainly otherwiſe : yet nothing can 
be inferred from thence but onely the Queſtion of Commerce between 
one Nation and another, and how that was before Leagues and Trea- 
ties were made, little may pcrhaps be found, as Mr. Attorney well ob. 
ſerved, beſides the Laws of Hoſpitality, which do nor give any De+ 
mandable Rightz bur ſurely Grotzus there hath no particular reſpe& to 
articular SubjeC&ts of this or any other Nation, how far the Supream 
Hover of any Nation may erect a Society of Trade to a certain place,and 
for certain Commodiries excluſive of all other Subjects of their own. 
And that plainly appears both from the Scope of his Book, as alfo 
for that for ſeveral Years both before and at the Time of publiſh- 
ing that Treatiſe, the Dutch Eaſt-India Company was eſtabliſhed , 
which I ſhall have farther occaſion to diſcourſe of by and by. As 
for Welwood's Epiſtle, I have ſeldom obſerved that Epiſtles have 
been cited in Weſtminſter-Zall as Authorities: yet ſuppoſing it ro 
be fo, that all loyal Subje&s ſhall have their Petition granted to 
Safety and Security in their Trade; I ſuppoſe Welwood little dreamt 
of Inrerlopers, when he talked of loyal Subjects, if it can be meant 
only of ſuch who may trade by Law, that is, to beg the Queſti- 
on in reſpet of the Plaintiff and Defendant : as to that of Britter 
that the Sea is common, it is anſwered, by what hath been ſaid before. 
And YYelwood Page 66. fays that by commune or publicum is meant 
a thing common for the Uſe of any one ſort of People, according to thar 
ſaying, Roma communis Patria eſt, but not for all of all Nations; VPel. 
. wood page 66, That Paſſage of Burrough is only obſerved to prove the 
Kings Prerogative within the four Seas. And though Mr. YYilliams 
would have infſinuared, as the Sturgeons and other preat Fiſh and 
Wrecks and the like had come to the King by the Statute of the 17. 
E. 3, C. 11. that A& was but a Declaration of the common Law, for 
he had it by the Right of his Prerogative, Plowdex's Commentaries 
in the Caſe of Mines, Cook 5. Sir Henry Conſtable's Caſe; theſe things 
were veſted in the King by his Prerogative by the common Law, yer 
I cannot but obſerye that the Treatiſe of Mare liberum on which Mr. 
; Williams 
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Williams fo much relyed, was craftily writ to overthrow the King's 
Prerogative in that beneficial Part thereof, relating to the Fiſhing on the 
Engliſh Coaſts ; and contains a plain Proclamation for all Perſons of a- 
ny Nation indifterently to Fiſh in all kinds of Scas, for ſays cap. 5. fol, 
10. que autem Navigationis eadem Piſcatus habenda eſt ratio, ut com- 
munis maneat omnibus ; and herein though Mr. VV:1l;ams intends to 
make good rhe Premilles ; I preſume that Mr. Pollexfen that argued 
oh the ſame ſide, has a greater congern for his Friends in the Weſt than 
to join with him to make good that concluſion. And before I go off 
from this Point, I think it not amits, the better to clear the way to my 
concluſions, to give ſome Inſtances wherein other Nations as well as 
our own, have not onely thought it legal, but ncceſlary for their ſe- 
yeral publick Advantages to pur reſtrictions upon Trade, and did not 
think it injurious to natural Equity, and the Freedom of Mankind ſo 
much diſcourſcd of on the other ſide. To give ſome few inſtances: Y7- 
demus Jura Commerciorum, fays Bodin de Repub. lib. x. chap. 7. Now 
folum omnibus populorum principumgue inter ſe conventis, verumetian 
fingularum Statuti, 8&c, And after he has enumerated the Compatts 
for Trade between the Pope and the Yexerzans, between the Citizens of 
the Hantz Towns, and the Kings of England, France, Spain, and ſeveral 
other Countreys : 14, ſays he, inter ſe Commercium multis mods perſo- 
narum, mercium, locorum, temporum atque omni alia Ratione coarfarunt. 
So is Marguardus, fol. 155. and Buchanan in his 7th Book de rebus 
Scotie, and in all Countreys the Importation and Exportation of ſome 
Commodities, are prohibired, as Salt from Fraxce, Horſes from other 
Countreys, Wool trom hence. In whomſoever that Power of reſtraint 
does remain the Power of Licenſing ſome and reſtraining of others 
ſurely does alſo remain by parity of Reaſon; but of that more by and 
by : and as Mr. Attorney did truly obſerve upon: peruſal of the Statutes 
that are now in Print relating to Trade, the Parliaments have in all Ages 
even to this Kings Reign ſince his Reſtauration, thought fit to make 
more Laws to prohibir forein Trade thaw to encreale it, as looking 
upon it more advantageous to the Common-weal. And thus having 
obſerved that other Nations as well as we have not onely thought it le- 
gal, but neceſſary co make Laws for the reſtraint of Trade, and therg- 
by thought they did no injuſtice to the Liberty of Mankind, 

[lI. I procced to the next Step. I ſball therefore thirdly, endea- 
vour to prove that. Forein Trade and Commerce being introduced by 
the Laws of Nations, ought to be governed and judged according tg 
thoſe Laws, and 1 do not know of any Statute or Book of the Com- 
mon Law now ift Print that doth oppoſe this Aſſertion, Cokes 3. uſt. 
fol. 181, in the Margin cited by the Defendants Councel at the Bar ; 
Commercium, ſays he, Jure gentium eſſe debet; nay, it is the Expreſs 
Text of the Law, ex Jare Gentium Commercia ſunt inſtituta, Which 
being laid down as undeniably true, and ſo admitred ro be by the 
Detendants Councecl ; I would infer from thence, ſince Commerce and 
Traffick arc founded upon the Law of Nations by the natural reaſons 
of things, all Controverſics ariſing about the ſame, ſhould be derermi- 
'ned by the ſame- Laws, eſpecially where there is no poſitive and ex- 
preſs Law in that Countrey where ſuch Controverſies do ariſe to de- ,- 
termine them by. And Mr. Williams ſeems to allow, that theſe are 
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hoſuch Laws inthis Kingdom, for he thinks that the Controverſic now 
before us is not to be decided, but by Parliament. — 

All other Nations have governed themſelves by this Principle, and 
upon this ground ſtands the Court of Admiralty in this Kingdom, viz. 
that there might be uniform Judgments given there to all other Nati- 
ons in the World in Cauſes relating to Commerce, Navigation, and 
the like; and in as much as the Common and Statute Laws of this 
Realm, are too ſtraight and narrow. to govern and decide Difterences 
ariſing about Foreign Commerce, atid can never be thought to bear 
any fort of Proportion to the univerſal Law of all Nations, as the In- 
tereſts of all Foreign Trade, do neceflitate them to contend for : Ir 
will become us that are Judges in Weſtminſter-Hall, for the better de- 
termining this Caſe, to obſerve the Methods uſed by our Predeceſlors 
in determining ſuch like Cauſes, and take notice of the Law of Nati- 
ONS. | 
' The Common Law, by the ſeveral Authorities I cited before, rakes 
notice of the Law-Merchant, and as the Book of Ed. 4. betore cited, 
fays it is part of the Law of Nations, and leaves the determination 
to be according to that Law, the ſeveral Ads of ParliamentT before-ci- 
ted, make a particular Proviſion, that matters of this nature ſhould be 
determined according to the Law-Merchant, which is part of the Law 
of Nature and Nations, and is univerſal, -and one and the fame in all 
Countries in the World, and therefore Cicero ſpeaking of this Law, 
fays, Non erit alia Lex Rome, alia Athens, alia nunc, alia poſthac, ſed & 
inter omnes gentes & own: tempore una eademgue lex obtinebit ; and I the 
rather thought my ſelf obliged more induſtriouſly to ſearch into the Law 
of Nations, the better to enable me to give Judgment in this Caſe, the 
Conſequence whereof will afte& rhe King's SubjeRs in all Parts of 
the World, and I was minded thereof particularly, by my Lord 
Chief Baron Flemming, in the giving Judgment in the great Caſe of Bates 
about the Impoſition upon Currants, Zane fol. 2.7. and docs not only af- 
firm it as neceſlary, but the common Practices of all Judges in all 
Ages. 
Do not we leave the determination of Ecckeſiaſtical Cauſes to be de- 
cided according to the Eccleſiaſtical Laws, Foreign Matters, Matters 
of Navigation, Leagues, Truces, Embaſſies, nay, even in the Caſe at the 
Bar, the ſtopping of the Defendants Ship by an Admiralty Proceſs, was 
left by the Opinion of all this Court, and afterwards by the Courts of 
Common-Pleas and Exchequer, to be decided in the Admiralty, and by 
virtue of a Proceſs out of that Court, his Ship is detained to this day 3 
and as 1 faid,'that Court proceeds according to the Law of Nations, and 
the Matters before ſpecified, are not to be controled by the Rules of the 
Common Law. | 
:..-. And if Cuſtoms make a Law, then the Cuſtom of Nations is ſurely 
the Law of Nations, which brings me to my next particular, which is 
the main thing upon -which this Cauſe will turn. 

Therefore, 4thly, I conceive, that both by the Laws of Nations, 
and by the Common Law of England, the Regulation, Reſtraint and 
Government of forcign Trade and Commerce, is reckoned inrer Jura 
Regatia, i.e. is in the Power of the King, and 'tis his undoubted Prero- 
'pative, and is not abridged or controled by any AC of Parliament now 
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This Queſtion is not concerning the Conſequences of this Power, 
or any Inconveniences that may happen thereupon, becauſe upon In- 
conveniences ariſing, the King is to beſupplicatcd to redreſs rhem, which 
I ſhall farther take notice of, when I come toanſwer the particular Obje- 
ions made againſt this Grant. 

Commerciorum Jura ſunt Privilegiata ac non nift iis conceſſa qui exer- 
cendorum Mercatorum licentiam Principis indultu & authoritate meracrunt, 
is the very expreſs Text of the Civil Law, and ſo is Carpzovires, Conſt. 
2. +. Bodinus de Republica, lib. 1. Cap. 7. lays que tametſ; Fure gentium 
eſſe videantur prohibere tametht ſepe 2 Principibus videmw, and in Cap.6. 
quoted by Mr. Attorney, That the Laws of Commerce are contained in 
the particular Compatts and Agreements of People and Princes. So Sal- 
maſrus pag. 236. Mercatura eſt Res indifferens in qua Magiſtratus vel in 
vetando vel permittendo ſuans pro Commodo Reipublice poteſt imponere Au- 
thoritatem. So Carpzovires, a famous German Lawyer in his Decz/ons 
lib. Deciſ. 105. N. 13. & 14. Exempla haud rara ſunt abi Privilegio & 
ediflo Principis commercia ad certas Perſonas certave loca reſtringere wide- 
mus ; Theſe Rules and Principles aſſerted to be the Laws of Nations, 
agree with the Principles of our Laws ; Mr. Attorney in his Argument 
in this Cauſe cited many Records and Preſidents tro make good this 
Afertion, which 1 think he did with great clearneſs: I therefore will 
content my ſelf with as few of them as I can, and only remind you of 
ſuch as I think abſolutely neceſſary ro make good my Aſlertion, which 
I will do by theſe ſteps. 

T conceive the King had an abſolute Power to forbid Foreigners, 
-whether Merchants or others, from coming within his Dominions, 
both in times of-War and in times of Peace, according to his Royal 
Will and Plcaſure, and therefore pave ſafe Condutts to Merchants 
Strangers to come in in all Ages, and at his Pleaſure commanded them 
out apain by his Proclamation or Order of Council, of which there is 
no Kings Reign without many Inſtances; and the Statute of Magna 
Charta, Chap. 30. ſo much inſiſted upon by the Defendants Councel, 
is but a general ſafe Condut; Omnes Mercatores nift publice ante prohi- 
biti fuerint habeant ſalvum & ſecurum Conduttum,&'c, Where by the way 
I muſt obierve, That Mercatores, ſays my Lord Cook, in his Comment 
upon the Chapter, is only intended of Merchants Strangers, for I can- 
notfind, that in thoſe days any of the Subjects of this Kingdom did ap- 
ply themſclves to foreign Trade, or at leaſt the Trade was not fo con- 
ſiderable, as to be taken notice of in any Book or Record that I can 
meer witit ; and before the making of that Statute, my Lord Coke 2. 
Inſtitut. fol. 57. does agree, that the King might and did prohibit Stran- 
gers at his pleaſure : Bur he conceives, and with great reſpect be ir ſpo- 
ken ro: his Memory ; I think, withour any colour of Reaſon, would 
make-thele words, #i/t publice prohibeantur, to intend only a Prohibici- 
on by Parliament; and his Reaſon is, for that it concerns the whole 
Realm: Now did'the coming in of Strangers concern the Realm, after 
the making of the'A&, more than it did before > Surely no. Doth not 
the Power of making War and Peace abſolutely belong to the King by 
his Prerogative 2 and is not that of publick concern to the Kingdom ? 
and is not the Prohibition of Strangers, a natural dependant upon thar 
Prerogative 2 if the word publite there had been our, there had been no 
colour 
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-olour for that conceit, and ſurely the King's Proclamation will make 


tize matter as publick as an Act of Parliament can do ; nay, and I may 
ſay, more, for Acts of Parliament ancicntly were made publick by Pro- 
clamation ; for in our Books we have many Inſtances of Writs direct- 
ed to Sheriffs of Counties, to cauſe Ads of Parliament to be publiſhed 
by Proclamation, and ſo was the conſtant and ancient uſage; and it 
is not more natural for Strangers that are abroad to take notice of the 
King's publick Edits, which is known to be of great Importance in all 
Countries, more than they would of an A# of Parliament, that aftcds 
the King's own Dominions only ; beſides ir appears more impertinent, it 
youturn thoſe. words intoa Proviſo, and then it will amount to no more 
in plain E»gliſhthan this, provided, that this Law {hall continue, ex- 
ceptir be hercatter repealed, which ſurely would be very ridiculous. 
Mr. Attorney and Mr. Solicitor, both in their Arguments, quoted le- 


veral Records and Precedents, where the King in all times after the ma- | 


king of that Act, did prohibit Strangers from coming in, and did com- 
mand them out when they were here at pleaſure; I ſhall nor trouble you 
with the Repetition of the Records, for they were many: Nay, the 
King, when Ads of Parliament had prohibited, did grant fate-Conduct, 
and of that ſort, in Rolls Prerogative 180. you will find ſeveral Inſtan- 
ces, and in theſeveral Ads of Parliament, cited by Mr. A:torney, to con- 
firm the King's Prerogarive, as to ſate-Conducts it doth appear. Syder- 
Jy», fol. 441. It is ſaid, that the King, by the Common Law, might 
prohibit the Importation of Foreign Goods ; and whoever aQted againſt 
ſuch Prohibition, fortcited his Ship. 
* The King might prohibir any of his SubjeCts from going beyond the 
Seas at pleaſure, and recall them again as he thought fir ; and that, as 
I have faid before, without giving any reaſon : the Books of Fitzherbert's 
N. B. and Regiſter betore-cited, makes this evident : Mr. Attorney in- 
deed cited many Inſtances, wherein the Kings had made uſe of their 
FIN Prerogatives, as, 7 Ed. 2. M. to. Quadrageſimo Ed. 3. M. 24. Stat. of 
2-f0.214, 5 R-2.Cap.2. which confirmsit, 3. Inſt, 179.Yice/mo quinto Ed.3. M.xo, 
Commons With-many morc 3. and indeed, I think, it was not deny'd, bur that af- 
pray —_ ter a Prohibition it was an Offence, admitted of by the Defendants 
andimport Councel, tor any SubyeQts to go beyond the Seas; Dyer 165. and 296. 
Forcign agrees It. 
—_— And thar is ſufficient for the preſent purpoſe, there being a Prohibi- 
ſure,except tion in the Charter, in queſtion toall Perſons that arc not there mention'd. 
Goods of = What influence the King's Prerogative mult neceſſarily have upon Fo- 
e Sta- . « , 
ple, not- Teign Trade and Commerce, appears by his frequent granting Letters of 
withitand- mark and reprizal, theſe are not allowed of by the Law of Nature, Civil 
Þ-,., Or Common Law; for thereby no man is bound by anothers A, with- 
tion to the Out his Conſent, but by the gencral Conſent of Nations, hamana. xeceſf- 
v4 tate exigente. The King only has the power of making Leagues-and 
= Truces with Foreign Pringes, upon which only all Foreign Trade does 
eſtre ad- depend, and thoſe Leagues are made ypon-ſuch Terms/and Conditions, 
| %+# and and under ſuch limitations, as both Princes think fit ; many Inſtances 
vel, cochis purpole were allo cited by Mr. Attorney, to.which | reter my ſelf, 
and the differences that ariſe from Merchants beyond the Seas, are to 
be determin'd according to thoſe Leagues, and cannot be decided by the 
Municipal Laws of this Realm, which-cammiot be put in Execution in Fo- 
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Fourthly, The King is abſolutely Maſter of War and Peace, which he 
could nor be, in caſe he had not a Power to lay reſtraintupon his own 
Subjects, in relation to Foreign Commerce: Since eo zpſo, that War is 
proclaimed, all publick Commerce is prohibited, and the Councel that 
argu'd for the Defendant, admitted, That the King might prohibir his 
Subje&s to goor trade beyond the Scas in caſes of Wars or Plagues. How 
ſtrangely prepoſterous then would it be for a man to imagine, that the 
King ſhould have an abſolute Power of War and Peace, and yet be de- 
ny'd of the means to preſerve the one and prevent the other ! Is not that 
therefore the great Reaſon why the King is at ſo great Expence in main- 
ecaining Ambaſſadors and Envoys in all the Trading parts of rhe World, 
without which, we ſhould be in a perpetual ſtare of War 2 Would ir 
not be monſtrous, that when the King is entered into League with any 
Sovercign Prince in a matter of Trade, very ———_— to his Peo- 
ple, to have it in the power of any one of his Subjects to deſtroy ir ? 

' as for inſtance, Suppoſe a League between our King and the Emperor 
of Morocco, for a Trade to Tangier, were made upon Condition, that 
no Engliſh Ship coming there for Commerce ſhould be above a hundred 
Tun, and a Fleet of Merchants Ships within that Condirion,' were in 
Port at 7angier ; and Mr. Sands with the: ſame Obſtinacy, as he ſeems 
to appear in this Caſe, ſhould have gone with a Ship of above a hun- 
dred Tun to 7ayneter, that would have been an abſolute breach of the 
League, we ſhould have been immediately in a ſtate of War, the Mer- 
chants Goods and Ships abſolutely forfeired to the Emperor, by the 
Law of Nations ; and they and their Families thereby undone without 
any remedy, till Mr. Sas ſhould be pleaſed to return into England, and 
alſo bring with him an Eſtate ſufficient ro make them aRecompence; and 
then alſo, perhaps, ir would be difficult ro contrive ſuch an Aion in 
our Law, to compel Mr.:Sands to do it: beſides, the King liag no o- 
ther way, it his Ambaſſadors and Miniſters in Forcign Parts cannot 
prevail, that right ſhould be done to his SubjeQts; or if Mr. Sands's In- 
terloping Ship, and all irs Cargo, had been wrongfully cakenaway from 
him by any Forcign Prince, but by the King's declaring of a War, and 
compelling them to make Reſtitarion by force; the Conſequence whereof 
will affe&t more than Foreign Traders would be then concern'd, both 
in their Perſons and Purſes, and it wonld be very hard for all the King's 
Subjetts to lie under the burden and charge, and the profits and adyan- 
rages accrue only toa tew ; and hereby the way, Ithink it not impro- 
per to take notice of an Objection, that 'was made by the Defendant's 
Councel, ot the unreafonablenels that the King ſhould be entruſted with 
this Prerogative': Foras well as he may reſtrain Perfons travelling ro 
the /ndies, -he may alſo reſtrain them from Trading into any other part 
of the World. Thewvery Objection ſeems to carry an unſavory, as well 
as an unreaſonable miſtruſt in a Subject to his Prince ; for as it is a Ma- 
xim in our Law,” the King cannot be preſumed to do wrong ; and I am 
ſure the conſtant Practice of our Preſent King, has not given us the leaſt 
umbrage tor ſuch Diffidence: and I think | may truly ſay, we are as 
late by our Princes own natural Inclinations, as we can be by any Law 
In this particular ; the King has the abſolute Power of pardoning all Of- 
tenders, by his inherenr Prerogative, which an Act of Parliament can- 
not deprive him of ; the Caſe of Murther is a full Inſtance of that, nor 
D Was 
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was that Prerogative ever diſputed in any Age, tho never fo trouble- 
ſome, ſaving in'thar ſingle Caſe of the Earl of Daxby, and that withour 
any Reaſon that 1 couldever hear of: Is it therefore to be objected, and 
preſumed, that the King will Pardon all the Traytors, Murtherers and 
Robbers, and other Felons, and make uſe of his Prerogartive to ler all 
Malefactors eſcape ? 

The King is the Fountain of Honour, as well as of Juſtice, and in 
yertue of that Prerogative, may ennoble as many of his Subjz=Qs as he 
pleaſes, and thereby exempt them from Arreſts, and other common 
Proceſſes of the Law, by means whereof Men do more ſpeedily reco- 
ver their juſt Debts, and have redreſs for Injuries. Is it therefore to be 
Fm_—_ the King will make ſuch a glut of Noblemen, becauſe he 
may do it 2 | 

And as this is againſt his Inclination, ſo certainly it is againſt his In- 
tereſt, to make ſuch Grants as the Defendant's Councel ſeems to fear ; 
for it is more for the King's benefit than ir can be for his Subjects, the 
greater the Importation of Foreign Commodities is, for from thence 
ariſe. his Cuſtoms and Impoſitions, thoſe neceſſary ſupports of the 
Crown ; and therefore in ſome ſence the King is the only Perſon truly 
concerned in this Queſtion : For this ſand ſupported its Inhabitants 
in many Apes, without any Foreign Trade at all, having in it all things 
neceſſary for the Life of Man. 


Terra ſui contenta bonis, non indiga mercis, Says the Poe. 


And truly, I think, if at this day moſt of the Eqf-India Commodi- 
ties were abſolutely prohibited, tho it might be injurious as to the pro- 
fit of ſome few Traders, it would not be fo to the generality of the In- 
habitants of this Realm. And therefore as I have offered theſe few In- 
ſtances to prove the King ſhould have ſuch a Prerogative, in the nexc 
place, Icome to ſhew that the Kings of Eng/and have exerciſcd this their 
Prerogative in all Ages; and as the King has the power of reſtraint of 
Foreign Trade, fo he is the only Judpe when it is proper to uſe thar 
power, which ſeems plainly to be for the ſame reaſon: And, I think, 
Mr. Williams's remark of the difficulty of this Caſe, that it ſhould ne- 

. ceſſitate the King to call a Parliament to aſſiſt him with power to de- 
termine this Queſtion, is not to be paſſed by without ſome Obſervation. 
God be praited'ris in the King's power to call and diſſolve Parliaments, 
when and how he pleaſes, apd heis the only Judg of theſe Ardua Regni, 
chat he ſhould think fic to conſult with the Parliament about ; and Mr. 
Williams would do well to fave himſelf the trouble of adviſing the King 
of what things are fit for him toconſult with his Parliament about, cill 
ſuch time as he bethereunto called ; bur it hath been too much pratti- 
ſedat thisand other Bars in Weftminſter- Hall of late years, ro captivate 
the Lay Gens, by leſſening the power of the King, ,and advancing, I had 
almoſtſaid,the Prerogativeof the People ; and from hence comes the ma- 
ny miſchiefs to the Kiny's Subjetts in parts abroad, by making the Power 
of the King thought {o inconſiderable, as tho he were a mere Duke of 
Venice, being ablolutely dependent upon his Parliament. Would ic not 
be mightily for the Honour and Dignity of the Crown of Eng/ard, think 
Je , That the Emperor of Fez and Morocco, or any Prince of the re- 
| mote 
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mote parts of the World ſhould be told, that Mr. Sands one of the 
King of Great Britains SubjeAs came into the Emperour's Territories 
againſt his Prince's conſent, and that he had no power to hinder him, 
unleſs he would conſult with all his Nobles and the Repreſentatives of 
all his common Subjets to. affiſt therein 2 Would nor the Emperour 
believe Sands to be the greater Prince of the two? Bur though ſuch 
ſort of Declamarions are ſo much for the ſervice of the Crown, and for 
che Honour of the Kingdom as they would have ir believed ; yer I 
think they have the ſame tendency of Duty and Service to the King, 
with ſome other matters that of late have happened amongſt us, vz. 
Some have been ſo concerned as well — and ſecurity of his 
Majeſties facred Perſon, and to make him formidable to his rebellious 
Subjects at home, as to deſire that his Guards might be diſcharged, 
becaule it looked as tho he deſigned to rule by a Standing Army, and 
to ſhew their tenderneſs to his | cn" Life, would have him removed 
from the aſliſtance of evil Counſcllours, as they called them, and pur 
himſelf into the hands of Aſſaſſinates, as though one murdered Prince 
were not ſufficient to fatisfie that piece of State-policy, in one and the 
fame Age; and in order that he might have ſufficient ro ſupport. the 
Neceſlity as well as Dignity of a Crown, which all good Subjetts are 
zcalous tor ; ſome of late have induſtrioufly endeavoured to have pre- 
vented him from being able to borrow. __ Money upon the Credir 
of any part of his Revenue; a priviledg that che meaneſt of the Per» - 
ſons concerned in that Queſtion, would think themſelves highly inju- 
red to be debarred of: Theſe and the like attempts if not prevented, 
will render the King and his Government low and deſpicable in all 
other parrs of the World: and as for the inſtance between a Denizen 
and a Man Naturalized, I think it rather makes apainſt, than for Mr. 
Williams's Concluſion, as to the main Queſtion; j- though the King 
cannot Naturalize a Man, and thereby give him inheritable bloud as 
a natural born Subje& to inherit Lands : yet he may make an Alien 
a Denizen, and by that means he becomes to have as much priviledg 
as any of the King's natural Subjetts hath, as to Trade and Commerce, 
which is the onely queſtion now before us; and I cannot help being 
of Opinion, that this Kingdom was in greater regard abroad, and the 
Inhabitants thetcof more: proſperous at home, when the Prerogative 
of the Crown was more abſolute than now ir is; therefore it is our 
Duty as good Judpes as well as good Subjetts, to endeayour to ſupport 
it as much as we can by Law. And fol proceed to mention ſome 
Preſidents and Authorities, whereby the Kings of Eng/and have in all 
ages exerciſed this part of their Prerogative of Reſtraining, diſpoſing 
and ordering matters of Commerce and Forcin Trade by Royal Li- 
cences, Charters and Diſpenſations. R 

And herein I ſhall content my ſelf with as much brevity as I can, 
onely in producing ſome few of thoſe many inſtances, which were 
with great care and induſtry found out by Mr. Attorney, and Mr.Sol- 
—_— and by them fo learnedly and properly applied ro the Caſe in 
queſtion, 

I. Therefore ir has been well obſerved, that the Staples which were 
the common and publick Marts for all Merchants to refort to, were 


firſt creed by the King's Prerogative without any AC of Parliament, 
| as 
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as it:doth-plainly. appear by rthie ſeveral Acts of Parliament mentioned 
at theBar; cicher.for-ſerting the. Places, *or enlarging the Commodities 
that were: permitted: to be:braiight to, the, Staple ; tor ſurely in all 
times when the Staple was fixedjn the Dominions of any other Prince, 


' that muſt bedone by: League, which none.can make bur the;King, To 


inſtance:one: Authority forall; the Stat. 2 Ed. 3. Cap. 9, cxpreſly lays, 
Ic is enafted, that; rhe Staples. beyond, the Scas, and on this-fide,. or- 
dained:by Kings in time paſt,&c. Mr, Attorney and Mr. Sollicitor citcd 
ſeveral Records and other Ads of Parliaments, that allow. this to be 
the King's Prerogative abſolutely, which I ſha]l onely name, they ha- 
ving. opened the particulars; at large, viz. Yice/imo E 1..' Plac. Part. 
Rolls: Abrid. fol.1c8. 130.. Offave, E 3. numero 20. 27 E. 3.Cap. I: 
43. E.3. Cap.1.47. E.3. N17. Prim. R. 2. N. 98. with many more, 
which did not onely Licence Merchants to repair to their ſeveral 
Staples, :but prohibited them from carrying their Staple Commodities 
co any other places; and the ſeveral Afts of. Parliaments made touch- 
ing:the Staple,  onely -inflicted; greater Forfeitures upon the Perſons ot- 
fending, more than the King by his Prerogative did inflict, bur neither 
added- to, or diminiſhed any part, of the Power of the Crown: the 
truthi whereof will alſo os appear by the conſent of the Parlia- 
ment, plainly. declared. in ſeveral Statutes following, viz. 2 Hey. 5. Cap. 
6.2 Hen. 6; Cap. 41:8 Hen: 6. Cap. 17, and 27. by which and ſeve- 
ral bther inſtances, both by Mr. Sollicitor and Mr. Attorney, I do 
conceive it does plainly appear that the Statute of 2 of Ed. 3. Cap. g. 
Nono 1.3. .cap.1. Decimo quarto Ed.'3. cap.2. the Stat. of Decimo guinto, 
Ed.: 3. mentioned inthe Defendants Plea, Decimo 3. Ed. 3. cap.z. which 
the Defendants'Councel have ſomuch inſiſted upon tor the opening the 
Liberty of Trade, onely concerned Merchants of -tho Staples, and by 
the Ads of Parliaments made relating to that Trade, fince particularly 
mentianed by Mr, Attorney ſtand now repealed, 
::..Anditho' the place of the - Staple as well as the Commodities were 
aſcertained by Acts of Parliaments; - yet the King granted ro Merchants 
Licences to . trade elſwhere, which Prerogativeis allowed of by Acts of 
Parliaments, and other Authorities in our Books : for inſtance, amoneſt 
miatiy. others, the Star; 8 Zen.6.21. 22 Hen. 6. cap. 4. 15 Hen. 6. cap.3. 
2-7 Hen. 6. cap. 1. 1 Hen. 7. fol. 3. 4. 13 Ed. 4. fol. 3.1. 5 E. 4. 33. 
amongſt other Books make it appear. | 
And as well as the King, before thoſe Atts of Parliaments mentioned, 
ordered the Merchandizes of the Staple, fo all other Forcin Trade 
not taken notice of by Adts of Parliaments, were begun and abſolutely 
diſpoſed of by the King's Prerogativez for as my Lord Coke in his 
Comment upon: Magna Charta, cap, 30. does truly obſerve, that by 
Mercatores, there onely is mgant Merchant-ſtrangers ; for as I ſaid, I 
do not: find thr. any of the Subjects of this King meddled in Forein 
Trade in many years after the making of that Act : the firſt inſtance 
I meer with, is in Maizz's. Lex Mercatoria, fel. 150. of the Socicty of 


| Merchants which.is. the Staples Adventurers, made by a Grant trom 


King Edw. III. and were called the Brotherhood of St. Thomas a 


' Becket of Canterbury' till 'the time] of Hey. 7; who confirmed their 


Charter, but changed their Name to'that of Merchant Adventurers, by 
which Name they continued a Corporation. 
And 


2.4. T2 

EZ And that the King did ſhut and open Forein Trade at his pleaſures 
by many inſtances mentioned by Mr. Attorney and Mr Sollicitor, does 
farther appear, 33 Hen. 3. memb. 1. 2 E. 3. pars ſecunda memb. 35. 
3 Hem. 3. N. 33. Rol's Prerogative 170. and 214, before-citcd, primo 
Hen.5. 41. decimo oflavo Hen. 6. N. 60. and the Star. of 12 Zen 7. 
cap. 6. Which I have cauſed to be ſearched; and in Plowden's Commen- 
caries in the great Caſe of Mines-Royal , it is ſet down as a Rule thar 
antient Charters and Grants of the Crown are the beſt Evidences of 
the Prerogative. Phil. and Mary erefted the Corporation of Ruſſia 
Merchants by Charter, with a Prohibition to others with the like Con- 
ditions within mentioned in the Charter at the Bar, and was afterwards 
approved of in Parliament, in 8 E/zz. and the Forfeiture mentioned in 
the Letters Patents made more effe&tual; and as Mr. Attorney did 
ttuly obſerve, that when Ca/s was taken, and thereby the Staples un- 
| ſeatled, Queen E/iz. thought according to the Preſident of che Ruſſia 
"and other Companies, it was moſt advantageous for rife carrying on 

of Trade and Forein Commerce to'eret Societies and Corporations, 
which was well approved of in thoſe times, and ſo has continued ever 
fince undiſturbed until this preſent Queſtion, which I ſhall more par- 
ticularly inſiſt upon when I come to diſcourſe of the next Head. 
And here by the way I ſhall onely remember, that there were many 
Records and Books cited by the Councel at the Bar, to prove the dit- 
ference between alien Enemies and alien Armies, and how theſe 1»jf- 
dels are in Law look'd upon as perpetual Enemies, and the many Caſes 
that were cited about the Jews and others I think will not be neceſ- 
fary to be farther inſiſted upon; for I conceive they do not concern the 
Queſtion that is now before us: for were not the Charter now in que- 
ſtion in being, ir would be worth while for Mr. Sands to conſider how 
fac he might be obnoxious ro puniſhment for trading with Infidels, 
who are in Law called Perpetui inimici, and therefore I conceive ir is 
as Penal for any of the King's SubjeQts to trade with yfide/s who are 
alien Enemies without a Royal Licence, as it is to trade with alien 
Armics contrary to a Royal Prohibition : and I cannot conjecture how 
he will avoid this Rock, notwithſtanding his pretended skill in Navi- 
un without making uſe of this Charter as a ſafe-condu& ro him 

y _— though he ſeems here ſo much to ſtruggle againſt, and 
how far that would prevail for his benefit may be alſo conſidered. 
Bur as I ſaid before, 

IV. The true Queſtion is, Whether this be a good Grant to the 
Plaintiffs of a ſole Trade to the dies, were the Inhabitants thereof 
Chriſtians or Infidels excluſive of others, be good or nor, is the true 
Queſtion, and therefore I pr to the next Step, that though unlaw- 
ful Engroſſing and Monopolics Me prohibired by the Laws of this and 
of other Nations, yet I do conceive that the Charter now in queſtion 
of a fole Trade excluſive of others, is no ſuch unlawful engroſſing or 
Monopoly, bur is ſupported and encouraged as conducing to publick 
benefit by rhe Law, Pra@tice and uſage of this and other Countreys : 
and herein by the way, though the word Monopoly or Exgroſſing gene- 
rally ſpoken of are odious in the eye of our Law, yet ſome Engroſ- 
ſings, and fo ſome Monopolies are allowed of in our Books, and fo I 
deſire to be underſtood, when I fay a lawful or unlawful Monopoly, or 
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a lawful 
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C303 
a lawful or unlawful Engreſſing ; and in as much as this is rhe great, and 
as I think, the onely Objection rhar either hath or can be made againſt 
the preſent Charter ; I ſhall be the more particular in giving my O« 
pinion thierein, with the Reaſons aud Authorities that have induced 
me thereunto. 5 

I premiſe onely this, that in all thoſe Countreys where Socie- 
ties of Trade are erected by the Supreme Power excluſive of all others; 
as the Caſe at the Bar, Monopolies are forbidden, and are as ſeverely 


"puniſhed by their Laws as they can be by the Common and Staxute- 


Laws of England, viz. in Holand, Germany, France, Spain, $&&ct. 

And fo where ever the Civil Law prevails, Monopolies are puniſh- 
ed with Confiſcation of Goods and Baniſhment, C. de Monopo/is & 
Cenſ. Forenſ. part. 1. fol: 497. - 

Now though Monopolies are forbidden, yet that cannot be under- 
ſtood to be fo univerſally true (as no general Law can ever be) that ir 
ſhould in no Mſpe& and upon no occaſion or emergency whatſoever 
admit of any Exception or Limitation. 

| The Exceptions thereof may be ſuch as theſe : 

. Though no private Perſons can have the fole Trade to themſelves 
by cheir own private authority; yet this may be granted to a publick 
Society by the Prerogative of the Prince z if 

IL It be upon good cauſe, and for the publick adyantage of the 
Kingdom. | | 

- III. From the neceſſity of beginning and carrying on ſuch Trades 
and Forein Commerce, which can be onely done by Companies and 
Societies. 

- IV. Such Companies and Societies ought to be continued and ſup- 
ported upon the Natural Equity and Juſtice, that no other Perſons 
ſhould be permitted either ro reap the profit, or to endanger the loſs 
of what hath been begun and been carried on by them with great 
hazard and expence. | ; 

Now in as much as Forein Trade can never be of advantage to this 
Kingdoni, except the ballance be kepr equal between this and other 
Countreys, which can never be done but by keeping up to proportion- 
able Rules, for the regulation thereof with the other Countreys: and 
becauſe as I ſaid before, the Municipal Laws'of this Realm ſeem too 
ſcanty for that plrpoſe, I will therefore firſt conſider how this Que- 
ſtion ſtands as to the Law, of Nations; and then how it is conſidered 
by our Law, producing Authorities in both, ro make good my Aſſer- 
tion, and becauſe I thought the former more natural and cffe&ual for 
the deciſion of this Queſtion, made me more inquiſitive than other- 
wiſe I ſhould haye-been, Cujacius, lib. 16. offer. 23. diſtinguiſhes inter 
monopolia licita & iblicita. ” 

Licitum Monopolium, ſays he, eſt, fi certis perſonis vel quod potiua eſt 


 certo Collegio conceſſerit Princeps ut ei ſoli Jus fit vendendi certe mer- 


cz; and therefore recites a Law of the Emperours Theodofius, and 
Valentinian , by which certain Governours of Commerce were ap- 
pointed, Edittali Lege ſancita, ut nulli mercatori nifi ad defignata 
Loca temporibus preſtitatis ad negotiationis ſue ſpecies diſtrahendas paſ- 


/ fim liceret accedere, &c. 


Carpzowires 


to any of the barbarous Nations. 


( 19.) 

Carpuovires in his Deciſions -before-mentioned, 7b. x. Deciſ. Ibs: 
N. 13 & 14. makes this no new Caſe; Ft? cerze ( nou eſt novum ) mo- 
dim Commerciis (que tamen liberrima eſſe debent) poni ex cauſa nimirum 

ublice utilitatis vel Necellitatis, ex quo monopolia, alias prohibira jure 


ſubſiſtunt. 


And again, exempla haud rara ſunt ubi Neceſlitat, & edifto princi- 
pis 22onopolia quandogue probari: Commercia ad certas perſonas. & loca 
reſtringi videmws. = | | 

Idem Deciſ. 4. N. 10. & N. 13. Nimirum exercitium ac permiſſio mo- 
nopoliorum 2 principis arbitrio depender, &c. Scacca de Commercins. Q. 7. 
fol. zZOl. N. 15. Zoc non procedit in monopolio, autoritate principis 
free Reipub. contrafto. Buia ficut monopolia, privath autoritate con- 
trafta Reipub. ſunt pernicioſas Ita hac, que legis autoritate, ex juſta 
contrahuntar cauſa Reipub. valde utilia ſunt, 

Grotias de J. B.& P. lib. 2. cap. 12. ſe. 16. Monopolia non omyia 
cum jure nature pugnant: Nam poſſunt interdum 2 ſumma poteſtate 
permitti, juſta de cauſa & pretio. 

He pives amongſt others theſe two Examples. 
. I. From the Hiſtory of Foſeph, when he was Vice-roy in Fgypr, 
Which is, ſays he, an illuſtrious inſtance of this matter, | 

Il. That under the Romans, the 4lexandrians had the ſole Trade 
for all I-dian and Ethiopick Commodities. | 

So Thuanws, lib. 32. gives an inſtance of a Grant from the French 
King, Ax; 1604. for the fole Trade into Canada or new France, for 
which he gives this reaſon, Ne gravis efſet erario ad ſublevandos Na- 
vigationis illinc inſtitute ſumptas. 

Which I conceive will go a great way in ſupporting all ſuch 
Trading Companies, as cannot be begun bur by a publick 
Expence. i ; | 

C. oe inhdepalls the Prohibition is expreſly limited, Nif Privilegium 
wel alia Contuetudo in utilitatem publicam wergens rehſtat. 

Mercatura eſt res indifferens, in qua magiſtratus, vel in vetando; wel 
permittendo ſuam pro Commodo Reipub. poteſt interponere Autoritatem. 
Salmaſ. de fon Trapezit. fol. 236. Foc ſolum permiſſum eſt Regi ut 
poſſit prohibere,ne aliis vendat ſalem. Alciat. in Q. inter publica 17. in Fin. 
F. de verb. Sign. AS it is at this day praCtiſed in France, Thuaz. lib. g. 

Sic in ſale vendenf/i, monopolia etiam hodie in Ttalid licite exerceri, 


. @ Superiorum permiſſione. Scaccha de mercat. part. 4. N. 3o. 


Sic tn 'Reipub. Lubecenſi, certi quibuſdam mercatoritus ob prediftas 
rationes Jus coguends Sacchari, © ſalis ſpecialt Privilegio conceſſuns eſt. 
Marguard. lib. 4. c. 7. N. 29. 

And then as to the Uſage. 

Hic eſt communiſſima omnium, nullo prorſus reluftante Doftorum ſen- 
tentia, quod jura hujuſmodi Emporalia & Regalia poſſunt acquiri non 
modo per conceſſionem ſummit principis ſed etians Conſuetudine & Pre- 
ſcriptione, Leſſius de Fuſtitia, lib. 2. c. 22, Dub. 21. | 

By the Imperial Laws, Commerce and Traflick have received ſeve- 
ra] other limitations ; ſometimes the Subje&s of the Empire haye been 
forbidden to trade to certain places particularly named. And in 
general by other Conſtitutions forbidden ro export Coin, Gold or Arms 


And 
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And: that the Law or Cuſtom. of Nations is fo, the- prattice does 
And firſt. in Germayy, where the Law prohibiceth all.Monopolies ; 

yet ſee how the Law there ſtands in reſpett of our Caſe. 

Circa Monopolia autem, que exercentur adverſus Cives, obſervandum, 
noun efſe ticitum, fi non cuivis quodvis negotiatiants genus exercere con- 
ceditur , ſed illis_ duntaxat qui. ad idem exercendum juxta inſtituta 
Cvitatis ſibi Jus queſrverunt, quemadmodum in rebuſpub. Enropeis tetta 
quedam preftitifſe opertet eur, quiz mercatorium aut opificiuns aliquod 
rollere wolt. A 1 Y F | LY, | 
RT IEEE - This as to Corporations 

"As to Trading Societies, thus: - | 

Sed (& freri poteſt, ut @ ſumma poteflate. Societati mercatorum in- 
dulgeatur certum genus Mercium.ex certis locis advehere, excluſis re- 
liquis, c«/&## privilegii concedendi warie poſſunt eſſe Cauſe. 

L. Nam Commercia gue ad loca remotiſlima inſtituerentur, prinſquam 
rite ſtabiliantur, magnos requirunt ſumptus & ancipiti eventui initio 
ſunt obnoxia ; Ergo Authoribas talium Commerciorum cavendum eſt, Ne 
quod' ab ipſis conflitutum magno cum periculo &- ſumpru ſunt, alis 
gratis intercipiant, - | | 
. It. Ac: preterea cjuſmod; Societates privilegiate opibus ſuis Rei- 


pub. exigente neceſſitate, felicius poſſunt quam fingula ſuccarrere. 

- HI. Fideutur ctiam meliori fide Commercia traftari, ac Majorem 

Copiam Mercium hoc modo pot advehi, ueque de tot frandibus & com- 

Pendizts cogitare neceſſum habent, quorum lucrum in commune velut era- 

rium redatlum equalibus portionibus diſtribuitur. | 

 * Puffendorf de Fure Nature & Gentium, lib. 5. fol. 655. A learned 
Author does more at large deſcribe it. - 

It has been a Queſtion ſometimes debated, Whether the Society 
entred/ into by the Hayſe Towns were not againſt Law: Quippe quod 
ſpeciem Monopolit pre ſe ferre videtur, ut. certis locis merces emant con- 
federati que rurſus pretio eo, quo volunt, vendant. 
wy is. the ſame Obyjetion now made againſt the Charter at the 

Tg: 5 


\ 
0 


But. the Anſwer given was twofold, and will come home to this 


Caſe, ' .: | | 

' I. That the Emperour Charles IV. has piven his approbation, an 
made it lawful by his Authority. a ” = 

1. . That they had continued in poſſeſſion of this Socicty fo long, 
that.now the length of time Crier with the Prince's conſent ) re- 
moved all doubt whatſoever, Carpſovirez de Lege Regia Germanorum, 
cap. 6. ſet. xo. And the Charter now in Queſtion, and other Char- 
ters of like nature you by the Kings of Exgland, which I ſhall have 
occaſion to remember by and by, remained undiſturbed withour the 


-— - g—__—_ as long as this Society did before this Queſtion was 
ated, | | 

And though according to the Rules of, our Laws, ſuch a length of 
- time does not obtain the Credit of a Preſcription ; yet by the Law of 
Nations and the prattices of all other Countries which arc only adapted 
for this-putpoſz, it is otherwiſe. Preſcriptio enim tam lougi temporis vim 
legis obtinet, imo tollit omne vitium. 


Pre. 
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Preſcriptio temporis Immemorialis, quz privilegiata eſt, & ex vitioſd 
etiam titulo dominium & jus tribuit ,  omneſque Solemnitates, etiam ex- 
trinſecus, negotio acceſiſſe preſumit tanti temports Antiquitas, num. 10. #. 
Atque omnem Monopolti reſpeFum Conſuctudo Immemorialis ve! Czta- 
rum approbatio exc/udit, #. 10. 26. | 

Quig Conſuetudo Immemorialis Ceſarum ſcitu & conceſſu hec antiqua ſq. 
cietas fulcitur omnis Monopolii reſpettus etiam minimus leſerat, Marg. 
lib. 4. cap. 7. n. 50. | 

And. as theſe Hayſe Towns were one of the firſt Corporations of 
Trade, I have read of, ſo was it thought the Intereſt of England to 
ſupport and encourage them. I find above 60 (ſome ſay 80) Towns 
and Cities united their Stocks, making Lubeck, Brunſwick, Dantzick and 
Cullen, the chief places of their Reſidence 3 and fo great was their Trade 
and Credit under that Conſtitution, , that many Princes granted them 
large Priviledges, and they kept Courts by their Deputies and Coun- 
cels at Bergen. | 

By the Laws of Spain, all Monopolies are forbidden, and under the 
ſame Penalties appointed by the Civil Law: Yet therealſo a right may 
be acquired to a fole Trade, by Licence obrained from the King, or by 
Preſcription. h | | 

Quinta partida Tit. 7. leg. 2. membris hoc Commerciam Maritimum 
exclufrs ceteris ad 20 annos concederetur. 

Neque ulla re ſe magis prodidit Imperii odium Batavice noftris diebus, 
( Deo ita wvolente) conſtituti magnitudo, &© felicitas, quam Navigationum 
in Indias Orientales ſuſceptarum Conſtantia & Sncceſſus, ad quas ut #rario 
parceretur Soctetates inſtitute, Cautumque tandem, ut ſub unam Socie- 
tatem omnes coirent, quod alioqui experimento couſtitiſſet, Aromatum pre- 
tia ab Inſulanis ob emptorum Frequentiam augeri & cum alii aliis prax- 
vertere & lucrum ad ſe aliorum damno. derivare ſatagerent, ubi con- 
cordia maxima eſt opus, emulationum & diſidis femina ſpargi. , 

I come in the next place to make it appear, that as well as the Law 
of Nations, and the Practice of all other Countries, warrants the like 
Grants and Reſtrictions with the Caſe at the Bar ; fo I conceive this 
Charter of ſole Tradeto the ndjes, excluding others, is neither oppo- 
ſed by the Common Law, or prohibited by any A&t of Parliament ; 
bur is ſupported by both, as will more evidently appear by the praftice 
and conſtant uſage in all times. 

Therefore, tho engroſſing be a Crime, odious in the Law, and pu- 
niſhable 3 yer all manner of engroſſing is nor. 

Therefore in the Caſe of Foreign Trade, which is only applicable to 
the Caſe at the Bar, it was reſolved by all the Judges of England, 3. 
Ivſtit. 196. That Merchants may buy beyond Sea in pros, and ſell 
here again in groſs alſo ; I ſay, that all Monopolies are not unlawful. 
Generally ſpeaking they are, .and therefore I will admit the Delcripti- 
on of an unlawful Monopoly, made by my Lord Cook, 3. Inſtit. 18x. 

A Monopoly, is an Inſticution or Allowance by the King, by his 
Grant, Commiſſion or otherwiſe, to any Perſon or Perſons, Bodies Poli- 
tick or Corporate, of or for the ſole buying, ſelling, making, working, 
or uſing any thing whereby any Perſon or Perſons, Bodies Politick or 
Corporate, arc ſought to be reſtrained of any Freedom or Liberty they 
had before, or hindred in their lawful Trade. 

| F Now 
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Now if the Subje&s of Eng/and had not before this Grant, a freedom 
and liberty ro Trade to the Indies, againſt the King's Royal Pleaſure, 
the Charter at the Bar will be no Monopoly within that Rule. 

Now that they had no ſuch liberry, hath been ſuſficiently proved by 
the ſeveral Prohibitions mentioned before, and the many more laſtan- 
ces thereof cited by Mr. Attorney and Mr. Solicitor - and it would be 
very ſtrange, that rhe yon. + 4 gm Forcigners from comifg here 
into Eng/and, and nor prohibit his own Subjetts from going into For. 
reign Countries. £4 L% ; 

And it is not denied, bur if the King ſhould Proclaim a War with 
the ndiavs,. that then it would be a Prohibition to all his Subjects to 
have any Commerce with them; nay, and he might continue thar 
War as long as he pleaſes, and by that means all his SubjeAs would be 
as well prevented of any of the Commodities of that Country; and 
alſo of exporting any of our Commoditics thither: So that ſurely this 
Charter, with theſe Reſtriftions, is much better than a total Ex. 
cluſion 3 and therefore Foreign Trade is not like our home Trade, to 
which the word Monopolics is properly applicable ; for that cannot be 
rotally excluded for any time, tho never 1o ſmall by any A& of Prero- 

ative. 

, Objef. Ay bur, fay the Defendant's Councel, tho the King can by 
his Prerogative, prohibit all Trade to any Country upon ſuch great 
Emergencies as War and Plague, Oc. yet to grant liberty to ſome, and 
So others, that makes the Grant at the Bar be thought a Mono- 
poly, which is ſtill begging the Queſtion; for if the King by his Pre- 
rogative, have the power of reſtraining and diſpoſing Foreign Trade, 
where Adtts of Parliament have not interpoſed, as by the Preſidents al. 
ready cited I conceive clearly he has as inherent to his Crown, 
and therefore, as he may reſkrain all, ſo he may reſtrain any part by 
the ſame parity of Reaſon. | 

If the King proclaims a War with any Country, which is a general 
Prohibition of Trade, and ſhould order, that John a $:yles, or a dozen 
or any greater number of his Subjets, &c, and give them Inſtrutions 
. to treat for a Peace, and the Perſons ſo appointed ſhould carry on a 
Trade, would not Mr. Sands, do you think, have as much reaſon to 
murmur, that he was noneof thoſe Ambaſſadors, as he has now by be. 
ing nor comprized within the Charters 2 And would it not be thought 
an Arrogancy and Saucineſs in him to demand an account of the Inſtru- 
Ction given by the King to ſuch Ambaſſadors 2 or durſt he Trade there 
till a Peace were proclaimed with that Country ? 

And the gloſs upon that Law ſays Mercatores non faciant inter Mono- 
polium de re non vendenda nifi pro certo pretio, wel de non exercendo offici- 
um nift per eos recipiatur Officiales & Soctos : Poſſmnt tamen hec facere cum 
conſenſu & ſcientia Regis & contra facientes perpetno exulabunt, & corum 
bona Regi applicantur. | 

Ex Privilegio ergo Regs poſſunt ſimiliter & Conſuetudine vel preſcrip- 
tone, quia quod Privilegio acquiritur, etiam preſcriptione acquirt poteſt. 

And there quotes «bi dicitur, quod poteſt wn Privilegium ; quod. 
qeis ſolus Piſcetur in certa parte Maris, & alias poteſt prohibere. 

3- In France Monopolies are prohibitcd alſo, Sub pena Confiſcationis 
corporis @&* bonorum indift. Conſt. Fr. 1. Art. 191, : 

Not- 
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Notwithſtanding which, there are eſtabliſhed ſeveral Corporations 
for Trade, I will name but two, Arno 1657. The Frexch King makes 
a grant of the ſole Fiſhery in his Dominions to a Society, excluding o- 
thers upon pain thar Interlopers ſhould incur the Penalty de Confiſcation 
des waiſſeaux &* Merchantdizes & de dix mille Livres d' Amendes. Aytz. 
vol. 4. Pag, 207. 

And in the Year 1664. the Eafi- /ndia Company by his Declarati- 
on, with an Excluſion to all others, like our Zaſt- India Company.p.74,75. 

In the Dnited Provinces, the Laws againſt Monopolies are the fame, 
yer there always were ſeveral Trading Corporations excluſive of all 
others, 3 June 1621. In the Charter of the Durch Weſt-India Company, 
it is granted thus; And in caſe any one ſhall go to or negotiate in any 
of the aforeſaid Places granted to this Company, without conſent of the 
faid Company, it ſhall be upon pain and forfeiture of ſuch Ship and 
Goods, as ſhall be found to Trade in thoſe Coaſts and Places, which 
being pretently and on all ſides on the behalf of the faid Company ſer 
upon, taken, and as forfeited, ſhall be and remain to the Uſe of rhe ſaid 
Company. Aytz. vol. 1. p. 62. Sef}. I. 

And in caſe ſuch Ships or Goods be ſold, or fly into Lands or Ha- 
vens, the Riggers and Part-owners thereof ſhall and may be diſtrained 
to the value of the ſaid Ships and Goods, 

Thar the aforeſaid Company ſhall within the ſaid limits make Gover. 
nors, Officers of War and Juſtice; and for the other neceſſary Services for 
the Preſervation of the Places, and maintaining of good Order, Policy 
and Juſtice, and the advancement of their Trade, ſhall appoint, diſpoſe 
and diſplace, and ſubſtitute others in their Places, as they ſhall find their 
Afairs do require. | 

| Al Ships coming to any place where the Company have their Gari- 
ſon and Government, ſhall not tranſport thence any Men, Goods or 
Money, without leave and conſent of the Councel, upon the pain and 
forfeiture of ſix Months wages, &*c. 

In the Grant to the Dutch India Company, 20. Mar. 1602, Thar no 
body, of what Quality or Condition ſocyer, ſhall, tor the ſpace of twen- 
ty one years paſs Eaftwards of the Cape of Good Hope, upon fortciture of 
Ships and Goods.  Ayrz. 1. vol. fol. 157. 

That the ſaid Company may appoint Governours and Offices of War 
and Juſtice, and for other neceſſary Services, for the Preſervation of their 
Places and Maintenance of good Order, Policy and Juſtice. 

The ſaid Officers to take the Oath of Supremacy to the Szates General, 
and of Fidelity, as to what concerns Trade and Traffick to the Company. 

And afterwards, the gh of Sept. 1606. a Placaet was publiſhed, Thar 
no body, direQtly or indire&ly, fhall paſs or trade beyond the Cape of 
Good Hope, upon pain tf Death and forfeiture of their Ships or Goods, 
which ſhall be found to have done or to do fo. And tho they ſhould 
abſent themſelves out of the Vnited Provinces, yet the Sentence ſhall go 
on and be decreed and executed, with the preſent Confiſcation, and fel- 
ling of their Goods, Actions and Credits. | 

Idem Page 158. And ſurely the Dutch have been always by us 
eſteemed as our greateſt and moſt dangerous Rivals in Trade. 

And as for the Reaſon and Neceſſity of eſtabliſhing this way of Tra- 
ding by Companies, ſee the Judgment of Thuanus, lib. Hiſt. 12.4. 4 : 30. 

ere 
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Where making mention of the Eaſt-Indies, he ſaith thus:  Diverfis 
itineribus hujus Regtonis Incolarumque Ingenits cognitts tanta frequentid 
2 privatis hc ipſa Navigatio & Commercium exercitum fult ut alter al- 
terum fere iviſlert pergitum. GE ot ep 

Ad obviandum itaque huic malo; viſum fuit , An. 1602. quibuſdam 
hujus Navigationis mercatoribus, * OR Ordinum conſenſu certum 
conſtituere corpus cujus tantummodo, XC. | : 

The Jndiaxs being Iyfidels are by Laws eſteemed common Enemies, 
and the Opinion of my Lord Cook in Miche/boum's Caſe I think therefore 
tro be Law, notwithſtanding the ObjeCtions that have been made againſt 
it, which none of our Books warrant ; Now the King by his Charter 
makes the Plantiffs as it were his Embaſſadours to concert a. Peace, 
and 'Mr Sands murmurs becauſe he is not one of them. 

The King may grant a Fair or Market to every Subject he has, but 
becauſe he grants that priviledg to ſome of his Subjets, have the reſt 
any juſt ground of complaint; becauſe the King may pardon every 
Offender, bur will not pardon any Highway-men now in Newgate ; 
muſt thoſe Goal-birds therefore think themſelves injured in their li- 
berty and property 2 Becauſe the King grantcd ro his Town of Z/«/, 
that. no other Ships ſhould be there freighted for Forcin parts, cill the 
Ships of thar Town were firſt freighted, .as he did Roz. Clauſ. qr. 
E. 3. memb. 25. did London, Dover, or any other Town of Trade com- 
plain? Would any of theſe Gentlemen that contend for: this liberty 
of Trade, adycnture with their Fortunes to A/gzers, and when they 
are ſeized upon by the Al/gierines, tell them we arc Engliſh-men, and 
we: have by the common Law of Eng/axd, and many Statutes of our 
Kinzdom, which ſupport the liberty of the Subject, a freedom to 
trade wherever we plcaſe ? Or would not they rather ſay, we have a 
Paſs from the King of England, and rely upon that which preſumes 
Treaties, Leagues and Truces between Princes; and in cife that will 
not prevail, the King will ſee them righted : And in the Charter that 
is now before us, there is a particular reſtriction and limitation of 
Trade to any Princc in Amity with our King. 

Now as the conſtant Uſage and praftice of other Countries, ' war- 


- rants ſuch Societies as theſe, ſo does ours too: for as I ſaid, the Fanſe 


Towns were ſome of the firſt Corporations of Trade that we read of 
in Hiſtory ; ſo was it thought the Intereſt of Eng/avd to ſupport and 
encourage them. | 

 KX, H. III. gave them great Priviledges and the Still yards for their 
Reſidence, which they cnyoyed near three hundred yaars, managing 
their Trade by an Alderman and Council called the Guild of the Fanſe, 
engroſſing the Trade of England for Grain, Cables, Maſts, Pitch, 
Tar, &c., and under.that colour the Jaceb/crs at this day claim ſe- 
vera} Privilcdges. 

tr is obſerved by many Hiſtorians, that the moſt flouriſhing Trades: 
have been begun by united Stocks and Policies. 

In this Kingdom a Patent was firſt obtaincd for the crecting the Staple, 
from E. 3. before any AC of Parliament intermedled in that Trade, 
and proceeded under ſeveral Regulations till the time of Queen Eliz. 
In the Book I cited before Malyns Lex Mercatoria, fol. 150. fays, 


this 
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chis Company of Merchants are above four hundred years ſtanding, 
as that Book reckons from 1248. when the ſaid Merchants obrained 
Priviledges of Joh» Duke of Brabant, and were called the Brother. 
hood oof St. Thomgs Becket of Canterbury, which were confirmed by 
King £., 3. Z.4. H.s5. E. 4 H. 6. R.3. H.7. who gave them the 
Name of Merchant- Adventurers, and after him confirmed by H.8. 
E. 6. Q. M. Q.Eliz. and King James, not without many Enemies and 
Oppoſers, eſpecially, ſays that Book of late, taxing them ro be Mono- 
polies and unprofitable to the Commonwealth, being that all our - 
Cloaths are not Dreſſed and Dyed in Eng/and, yet it ſtill prevailed 
as being thought for publick good. | 

And its obſervable, that Queen E/iz. did not only confirm what was 
done by her Predeceſſors, but augmented and greatly enlarged the pri- 
viledges of this antient Company, and confirmed the Charter on the 
Muſcovy Company, granted by Philip and Mary, and ſer up ſeveral 
other Companies, as that of Exeter mentioned at the Barz the Eaſt- 
India Company, the Levant and the Eaſt-land Company. And al- 
though that antienc and beneficial Company of Staplers was often op- 
poſed by particular Perſons, and complained of as a Monopoly in- 
crenching upon the liberty of the Subject inſeveral Parliaments in the 
time of #.4. H.7. E.6. and Q. Mary; yet all parties being heard, 
rheſe complaints were fully anſwered, and the Companies priviledges 
ratified and enlarged. | 

Again, In Queen E1;z. time, the Cloathiers having prevailed againſt 
che Company, the Cloathing countreys were almoſt quickly ruined 
and reduced-to that extremity, that the 29 E/jz. the Lords of the 
Council ſent for the Members of that Company, deſiring them to 
reaſſume their Priviledges, and chearfully to proceed in their Socie- 
ty, with aſſurance of all Countenance and Aſliſtance from the Go- 
vernment. And in the Reign of King James, after ſeveral Interlo- 
pers had endeavoured to deſtroy the Company, the King publiſhed his 
Proclamation to reſtore the Company to irs antient Priviledges. 

So did King Charles the Firſt 7. Dec. 34. Reciting, « Whereas we 
have taken into our Princely conſideration the manifold benefits thar 
redound to this Kingdom ; and finding how much Order and Govern- 
ment will conduce to the encreaſe and advancement of the ſame ; We 
have thought fit with the advice of our Privy Councel, &c. There He 
gives an eſtabliſhment ro the Company, and prohibits any to intrude- 
upon their priviledges, upon pain of ſuch puniſhments as the Star- 
Chamber (hall ifdflict, | 

Since this it may be worth conſideration, whether the breaking of 
this Company has not occaſioned the great decay of our Trade in 
Wool: it being agreeable to reaſon, that as no Law can be effxQual 
without Courts of Juſtice to put them in execution, nor a ſtragling 
Army ſubfiſt without Diſcipline: ſo a ſtragling Trade managed by par- 
ricular perſons, whilſt every one'ſtrives to advance his own private 
Intereſt, will ruine the Trade in general, eſpecially ſuch a hazardous 
Trade as this to the £aſt- Indies, which already hath been fo charge- 
able, and can onely be prevented by the Condutt and Government 
ot a publick Society : and ſurely ro look after and ſertle theſe matters, 
2roperly belongs to the care and prudence of our Governours. ie 
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Now I ſhall obſerve how the prattice has been both in Qeen Elizg- 
beths time and ever fitice, and that although many Charrters like ours 
at the Bar have been granted, and none ever demanded by any Judg- | 
ment in Wetminſter-Hall, or ſo much as objefted againſt, fave onely | 


that of the Canary Patent, till this Cauſe at the Bar, and tho ſeveral 
attempts have been made both in Parliament and in the Courts at 
Weſtminfter-Hall againſt Monopolies ; yer this Charter and others 
6f the like nature were never look'd upon under that Charatter : for 
afice, 
wr A Charter was granted 2. of Fliz. to the Merchants .of Exeter 
for the ſole Trade of Fraxce, excluding all other Merchants of Exeter 
not of that Company, continued undiſturbed, and prevailed againſt a 
great oppoſition that was made againſt it in Parliament. . King Eq- 
ward VI. and King Philip and Mary, having granted a Charter like 
ours tothe Ruſſia Company, which continued in peace till the 8. of the = 
Queen, when the Parliament raking notice of that Patent, thought fir 
to' confirm it with all the commendations imaginable, and was fo far 
from thinking it a Monopoly, that it fays, the Commonwealth before 
that time had received great advantages by it, and grants, and inflits 
greater. and other Penalties than were or could be inflicted by the Let. 
ters Patents; and it is obſeryable, that there were fome Interlopers 
upon that Trade in thoſe days, and had been liable co the Forfeitures 
inflicted by thoſe Letters Patents, and were therefore forced to apply 
themſelves to that Parliament, and did'obtain a ſpecial Proviſo to ex- 
cuſe thoſe Forfeitures, which had not that A& of Parliament been 
rhhade, they had: been liable to, which I take to be an Authority full 
as to the caſe at the Bar. | 
Queen Elizabeth during her Reign granted ſeveral Charters of the | 
like nature, which paſs'd the peruſal of her Attorney and Sollicitor, | 
learned Men in our Profeſſion. In the beginning of her Reign my Lord | 
Chief Baron Weſton was Sollicitor, Sir Gilbert Gerrard Attorney Ge- 
neral,and paſs'd thoſe Patents both to the Ryſie and Exeter Companies: 
23 Eliz. my Lord Chief Juſtice Pophame was Attorney, Lord 
Chancelloue Egerton Sollicitor, in whoſe times ſome few ſuch Charters 
were alſo grantcd like to thisat the Bar: and then my Lord Cook was Ar- 
torney General, and my Lord Chicf Baron Flemming Sollicitor General, 
who approved thereof; and it is obſervable, that in the 43 and 44 of þ 
the Queen, the Parliament took notice of many Patents of Monopo. | 
lies, as it appears by the Books cited at the Bar. Townſend's Colle. 
ftions 244 and 245. the Parliament ſeem'd to be as hiph as ever they 
wete in any Age before, and particularly were incenſed by thoſe Par- 
tents: a liſt of all were brought in by Mr. Secretary Cecil, that were 
thought grievous or prejudicial ro the Commonwealth 3 and though 
there were a Catalogue of forty or fifty, amongſt whom that of Darcy 
is one; yet the Parliament nor none other complained of any Charter 
grafted to Corporations, but they continucd-undiſturbed. And by 
the way 'tis not amiſs to obſerve, that Darcy's Patent was not imme- 
diately damned in Parliament, but referred to take its fate in Weſtmin- | 
jter-Hall ; the great reaſon that guided that Judgment was the reſtraint 
that was put upon the Home-Trade; and fo it appears in More's Re- | 
ports 672, aud thus ſtood theſes Charters; the China Charter, the | 
Turky 
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Turky Company, the Barbary Company, the Guzny Company, all Char- 
rers of ſole Trade, excluding others, remained in Trade during all 
Queen Elizabeths time. | 

Bur in the third year of King Jawes was the firſt AQ made for open- 
ing a general Trade to Spain, Portwgal and France, to all the King's 
Subjets,which could nat be done in Weftminſter-Hall,:as appears by the 
Preamble to that At; nor does that ACt call choſe Charters Monopolies, 
or open a free Trade to any other parts of the World, bur leaves all 
Charters of Forein Trade, ſave to Spain, Portugal and France, to remain 
as they did before. And in the 4. Jac. cap. 9. there is notice taken 
particularly of the Charter granted to the, Exeter Merchants 'of the 
ſole Trade to Fraxce, and becauſe it was thought to bedamned by the 
general words of that Statute D. 3. yt if isthere enaCted and declared 
that the ſaid Statute of Patents neither did or thould diſſolve, annihi- 
late, or impeach the faid Charter, or the ſaid Company in any of their 
Priviledges, Liberties, or Immunitics granted unto them by the faid 
Charter, any thing contained in that general Act ro the contrary not» 
withſtanding ; and from thisAC of Parliament. I obſerve two things: 

L.- Thar the Parliament thought that the Charter to Exeter for ſole 
Trade to France, excluſive of others, was for the. publick benefic and 
weal of that City. | 4 : 

II. -That the Letters Patents were good in Law, and did not want 
the aſſiſtance of an Act of Parliament to ſupport them; for that A&t 


does not confirm thoſe Letters Patents, but provides: onely that the 


Statute 3. Jac. ſhould not by general words be thoughe to! Impeach 
or deſtroy them. Now had the Parliament thought the Charter void 
or infirm, chey might have confirmed or ſtrengthened it as the Ruffa 
Patent was; but they concluded, that had it not been for the Statute 
of tertio, the Charter was good to all intents and purpoſes: and this I 
take to be a full Authority in the Caſe at the Bar. But to proceed, 
the Greenland Patent for fole Fiſhing excluſive of athers granted by 
Queen E1iz. is held good, Ro/s part. 5. fol. 3. Zaytor of Ipſwich his 
Caſe, and the Caſe of the Abbot of Weſtminſter, is agreed to be Law 
in ,Darcy's Caſe, Moor 673. by Mr. Juſtice Doderidgez and: by the 
way, he gives good Advice to all Perſons that diſpute the King's Pre- 
rogativez and tor the friendſhip I bear to Mr, Saxds and others thar 
are now in Court, andI think need the Advice, I ſhall read the very 
words of rhe Book, He that hews aboye his Hands Chips. will fall 
into his Eyes : Er qui majeſtatem ſcrutatur principis opprimetur ſplen- 
dore ejus. 2 | | 

In King James's time many Grants like ours were made,. but parti- 
cularly in 7. Fac. the Patent granted to the Eaft-I»dia Company by 


' Queen Fliz. was the advice of all her Council, as well as by my Loed 


Hubbard then Atrorney General, and Sir Francis Bacon Sollicitor Ge: 
neral, confirmed and allowed, with the ſame clauſes as the Charter at 
the Bar, and fo remained undiſturbed and uninterrupted all King 
James's Reign, and was not thought ro be any. whit touched or ai 
at by the Proviſo in the Starute 43 Eliz. cap. 1. ſet. g. that A only 
pointing at the Monopoly Parents complained: of in rhat Parliament 
of 43 of the ys pry hay I mentioned before : Then comes the Starute 
ſo much inſiſted on by the Defendants Councel, commonly called rhe 
Statute 
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Statute of Monopolics, Stat. 21 Jac. cap. Fa which certainly:gpth not 
at all affe& the Caſe at the Bar. For firſt, this Charter is not a ge- 
neral Grant for the ſole buying, ſelling, making, uſing of any thing 
within this Realm, which ate the very words of the Acts: nor does 
this Charter give the Eaft-2»dia Company, licence or toleration to do, 
uſe, or exerciſe any thing againſt the tenour or purport of any Law or 
Statute, Which are the onely things provided againſt by that by-ACt. 
Bur the Parliament then ſeemed to rake the fame general care of all 
ſuch Charters as this at the Bar, as the Parliament did in 3. Jaces. 
of 'that particular Charter of Exeter; and therefore to the end th 
thoſe words in the beginning of this ACt of Monopolies might not be 
thought ro'extend to Charters to Corporations for Trade; there is a 
Proviſo, ſe, 9. That that AC ſhall not extend to any Corporations, 
Companies,or Fellowſhips, &c. ereSted for the maintenance,enlargement 
or ordering any Trade or Merchandize, but leaves the ſame as they 
were before that At without any Immuration: and it is obſeryable, 
that the Parliament then thought a General Saving ſufficient to ſup- . 
port thoſe. Charters that were then in being, to Corporations for 
Trade. and Merchandize, but made particular Proviſo's for the ſaving 
of Patents for Inland Commodities, v#z. ſuch as Salr, Gunpowder, Or- 
dinance, Shor, and the like. FI 

$o that-this Company was in full poſſeſſion of their priviledge of 
fole Trade; exclufive of others , all King James, and K. Charles the firſt 
his time, rill all the A of the Crown were invaded, and the 
crowned Head too was taken off by Traytors and Rebels, but the Pro- 
vidence of God having-reſtored us our King, and reinveſted him with 
all his undoubted Prerogatives, as well as reſtored us to our antienr 
Rights and Priviledges, and ſcarce, as I may fay, warm in his Throne ; 
but | amongſt the other 'conſiderations that he had for the publick 
weal of his Subjetts,he conſiders the publick advantage of this Kingdom 
ariſing by Trade," and amongſt them one of his firſt thoughts are fixd 
upon this Company : for the third of April, 1661. He by his Letters 
Patents taking notice. of the Charters of Queen Elizabeth and King 
James, granted to the Eaft-India-Company, and of the injuries that 
were done to them by the late Troubles, with the advice of his Coun- 
cil, and approbation of Mr. Attorney Palmer and my Lord Chanccllour 
Finch ,.'he granted and: confirmed to them all their priviledges. The 
27th of May in the 2oth of his Reign, Lord Chancellour Finch being 
Attorney, and my Lord Keeper that now is Sollicitor, he confirms 
this Charter, and grants to the Eaſt-India Company other privi- 
ledges by! an other Charter in the 28th year of his Reign ; at which 
time the Lord Keeper was Attorney, and Sir William Fones Sollicitor : 
he confirms! the former, and grants more priviledges: and in the 25th 
year .of his Reign by the rter now in queſtion, paſſed with the 
approbarior of rhe preſent Artrorney and Solicitor, Men of great Ability 
in;:theit:-Profeſſions, and of whom, were they nor preſent, I ſhould ſay 
much.more, the Charter to this Company was confirm'd with addi- 
tional Priviledges. 
+\Nor has this Charter paſſed only the approbation of his Majzſty and 
Council ſince his happy Reſtaurarion, bur the Parliament has likewiſe 
raken notice of it ; the Statute 14 Car. 2. cap. 24. takes notice of it, 
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to be of great advantage to the Publick. The Stat; . of the 29th of 
this King for Pole-money, Taxes them at twenty {hillings for eyery 
hundred Pound in ſtock ; in the ron: Caſe berween Skinner and the 
Eajt-India Company, the Houſe of Commons defended them, even to 
an eruption between the rtvo Houſes. 

Mr. Jenks and ſome other Linnen-Drapers and Tradeſmen of -Lox- 
dos, taking the advantage of the- Heats that too frequently poſſeſſed 
the Houſe of Commons of late years, eſpecially againſt the Point of 
Preropative, did furiouſly attack the Eaſt-India Company, but with- 
our any ſucceſs; and this Company was never aflaulted in Weſtminſter 
Hall till this Caſe at the Bar ; I cannot help therefore this Obſervation; 
that as the King by his Charter 1661, takes notice, that the Charters 
granted by Queen Elizabeth and King James remain uninterrupted 
till the larc Rebellion ; ſo the Interlopers againſt rhe King's Prerogarive 
in this particular, and the horrid Conſpirators againſt the King's Life 
in this laſt helliſh Conſpiracy, firſt appeared in We/tminſter-Hall abour 
che ſame time. | { Ju 

As tothe Objcttions I have nor yet given anſwer to, I think they are 
but few : my Lord Cokes Opinion cited by Mr. Po//exfen, 2 Tnſtit. 540. 
where my Lord obſerves new things which with fair pretences prove 
hurtful ro: the Commonwealth ; and amongſt them! reckons that new 
Corporations trading into Forcin parts and at home, which: under the 
fair pretences of Order and Government, in concluſion tend to the 
hindrance of Trade and Traffick, and in the end produce Monopolies, 
does not at all concern the Caſe at the Bar; for this Charter that hath 
continued .for one hundred years without any interruption till of late, 
can neitheri be thought a new Corporation, or hindrance-:of Trade z 
and Sir Edward Coke when he was Attorney General, and paſt this 
Charter, was as learned in the Law as he was when he publiſhed that 
Book, and was turned out of being Chict Juſtice, did not think this 
Charter nceded that Caution. 

As to the Caſe of the Caxary Patent between Horn and Toy, that 
cannoc afic& the Caſe at the Bar: 

[. For firſt, The Judgment in that Cafe was given upon the point 
of Plcading, and not upon the validity of the Patenr. 

II. That Patent was in perfect oppoſition to that Statute 3. Fac. 
chat opencd a free Trade ro Spazr, and therefore could not be re- 
ſtrained by the King's Letters Patents, bur there is no ſuch Obje- 
ction to our Caſe. wy 

The Councel that argued for the Defendant ſeemed to allow the 
Charters to the Virginia, Turkey, and Eaſtland Companies, which arc 
excluſive of others, to be good, becauſe they're managed by a Regula- 
tion and not a Joinr ſtock, which ſurely can make no difference; for 
It is a Grant of a fole Trade to them excluſive of others as well as 
the Caſe at the Bar, and it's as hard to get into the 7urky Company 
as It 1s into this, and may be more chargeable: for you cannot be a 
Member of the 7urky Company, but you mult be a Freeman of the 
City of London, and makcs you liable to all the great Offices of Charge 
in that Government, buta Freedom of the Eaſt-India Company may be 
purchaſcd ar a much eaficr rate; the Members of the Ea/t-India Com- 
pany are as viſible as thoſe of the 7urkze: and though it was ſaid, the 

H .  BaF- 


(30) 

Eaſt-India Company were ſometimes inviſible, yet 'were the 7uriy 
Company infe&ted with fo many Interlopers as the Faſt India Com- 
pany have, they would not appear'ſo glorious and ſpendid as they now 
do, :and as I heartily wiſh they may long continue. Bur the King by 
this Charter has reſerved to himſelf a Power to deſtroy and alter 
the whole Charter, or any part thereof, ſo as to put it into a way 
of Regulation inſtead of a Joint-ſtock , in ſuch manner as he ſhall 
in his great Wiſdom think fit ; therefore it becomes us in Duty and 
Modeſty 'to wait till we receive his further Royal Pleaſure rhercin. 
And whereas it was objetted at the Bar, becauſe the King cannot lay 
any Impoſition upon Forein Trade, therefore he cannot reſtrain it : 

I do not know to what end that Objeftion was made, becauſe it 
does not affe& che Queſtion at the Bar; bur leſt ir may obtain the et- 
e& thac I preſume was aimed ar, I think not amiſs to ſay, that even 
at this day there is much more may be ſaid in the maintenance of the 
King's Prerogative in Weſtmin{ter-Hall, in that Caſe, than cart be offer- 
cd againſt his Prerogative in this 3 but in as much as that and ſeveral 
other Objections againſt the Charter procceded from unreaſonable as 
well as unmannerly miſtruſts they have of the Crown ; I cannot but 
remember: that his Sacred Majeſty was not ſo miſtruſttul of them ; for 
he ſince his Reſtauration has beſtowed upon his Subje&ts more than 
all his Predeceſſors,. put them all rogether ſince the Conqueſt eyer did. 
Nay, he in a moment frankly beſtowed upon us more than ever he 
deſires he ſhall- be truſted with again; for by his A& of Indempnity 
he beſtowed upon his Subjedts their Lives, Liberties and Eſtates 
which weve all juſtly and legally forfeited to him by the late Rebel. 
lion, the conſideration whereof will prevent all fears and jealouſics, 
and promote in all Loyal hearts a firm reſolution to- ſacrifice their 
Lives and Fortunes, ſo freely beſtowed upon us by him, to maintain 
the Crown and juſt Prerogatives thereof, fo that it may have a perpe. 
tual continuance in that Royal Family in a lawſul Succeſſion, which 
I heartily pray may be fo long as the Sun and Moon endures. 

From what hath been ſaid, I hope it doth plainly appear, that ſince 
the Law of this Land and the Law of Nature and Nations, allow thc 
Power of making Companies to manage Traffick, excluſive to all o- 
thers to be in the Prince; That this is reckoned to be inter Jura re- 
galiaz That no Act of Parliament does reſtrain this Prerogative; That 
the praCtice of all Europe has been accordingly ; Thar particularly ſuch 
Companies have been ercttcd in England, and thoſe Companics have 
been in quiet poſſeſios of their Priviledges, for ſuch a number of 
years3 That they have paſſed the approbation of ſo many learned 
Men ; That they have been thought for the publick ad vantage of the 
Nation, by ſo many _ and Princes, with the advice of their Council 
both in and out of Parliament ; That all Statutes and Authoritics of 
Law that we can meet with in our Books affirm it, and none that I 
can meet with oppoſe it. 

Thar the B/t-India Company have folely run the hazard, and been 
at preat Expenccs ; 
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In diſcovering Places, | 
EreGting Forts, and keeping Forces, 
Setling Factories, 
And making Leagues and Treaties abroad , 

It would be againſt natural Juſtice and Equity (which no Munici- 
pal Law can take away ) for others to reap the benefit and advan- 
rage of all this. | b. 

Eſpecially ſince all this has been occaſioned by an Att of the Pub- 
lick, and by the juſt Prerogative of the Crown under which they 
claim. 

So that now ſuppoſing the matter had been doubtful at the begin- 
ning ( as yet the contrary is evident) yet after ſo many years undiſpu- 
red, and uninterrupted Prerogative of the King, and the poſſeſſion of 
the Companies purſuant thereunto; and yet the Laws having always 
been open to any Subjects who conceive themſelves grieved, that 
Speech which Foſephus records of King Agrippa to thoſe Fews, who 
after many years endeavoured to recover their loſt pretence, may be 
applied to theſe clamorous Interlopers. 

Intempeſtivum eſt nunc libertatem concupiſcere, olim ne amitteretur 
certatum oportuit. Non amantes libertatis dicendi eftis, ſed ſubditt 
COntumaces. . 

And fo the Romans anſwered Antiochns ( to ſhew the injuſtice of 
his Demands ) That he required thoſe Cities which his Prececeſſor 
for ſo many years had never enjoyed. 

And Queen Elizabeth pleaded againſt the King of Denmark for the 
rights of Fiſhing upon the coaſts of Norway and New-1ſ/and, Thar nei- 
ther his Great Grandfather, Grandfather nor Father, had exated any 
thing for it, and therefore concluded it to be unjuſt. 

Cambden Eliz, ſub Anno 1600. 

So that I conclude the Firſt, and as I conceive the onely Point in 
this Caſe, that Letters Patents that give Licence and Liberty to the 
Plaintiffs ro exerciſe the ſole Trade to the /ndies within the limits of 
their Grant, excluſive of all others, is a good Grant in Law. 

I. I do conceive that the Defendant trading to the /ndies contrary 
to this Charter, may be puniſhed by Information at the Suit of the 
King, and that this Aion by the Plaintiffs is alſo well brought ; buc 
in as much as I have detained you fo long upon the firſt Point, I ſhall 
treſpaſs upon your patience but a few words to this. 

I. Thercforc, I conceive the Plaintiff need nor alledg any ſpecial 
Damage, no more than the Grantee of a Fair, Market, or any other 
Franchiſe. | 

IT. The Action is brought, and grounded upon the Grant of the 
ſole and intire Trade, which, as I conceive is a Franchiſe the King 
may grant, and is like the Caſe of New Inventions, upon which Letters 
Patents, Actions are brought by every days experience, and the pro- 
hibiting Clauſc is added onely to make the thing more notorious ; and 
that Intcrlopers in caſe they ſhould be proſecured-ar the King's Suit, 
thould be more incxcuſable, and until you can imagine there may be 
as many Zaſt-I1ydia Companies as there are Commoners and School- 
Maſters in England, Marys Caſe, Cook 9. can never be thought an 
Objettion. As to the ObjeRion in the 11 Rep. 88. Ro//s Abridgment, 
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part. 106, Darcy's Caſe, that admitting the Grant or Diſfcrfaticn to 
Darcy had been good: for the ſole importing of Forein Cards : yet that 
being onely a Diſpenſation to the Stat. of E. 4. and did cnly exclude 
Darcy from the penalty of that AQ, he could not maintain the Atticn; 
bur if in caſe that Grant had veſted an Intercſt, as our Grant at the Bar 
does, he might have brought an Aion, as my Lord Rel; fays in the 
next Paragraph, may be colle&ted out of Darcy's Caſe. | 
The Caſe upon Patents of new Inventions are full Authorities in 
. the Caſe at the Bar ; and ſo is that Caſe of the Abbot of Weſtminſter, 
Re. fol. 107. Wherein upon the Grant of the Market for thirty days, 
excluſive of others, -is particularly ſet forth in the Action ;' and the 
Salisbury man that brought Cloth to London, and ſold the ſame con- 
trary to that Charter, is proſecuted in an. Aﬀtion of Treſpaſs upon 
the Caſe, at the Suit of the Abbor, and the Writ concludes ( fuppo- 
ſing the Grant good ) in noſtri contemptum & predifti, Abbati grave 
damnum ac Fr. & libertatum ſuarum prediflarum leſionem manifeſtam, 
which is an Authority full as co this Point. : 
_ Upon the whole matter I am of the fame Opinion with my Brothers, 
.and do conceive that that Grant to the Plaintiffs of the Sole Trade to 
the Indies, excluſive of others, is a good Grant, and that the Attion 
is well brought: and therefore let the Plaintiff rake his Judgment. | 
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